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Before the Commission for consideration is the Initial Decision of Administrative Law Judge Susan D. Colwell (ALJ), issued April 4, 2005, regarding the complaint of Doris Rudacille (Complainant) alleging an inability to pay for gas service she receives from Columbia Gas of Pennsylvania, Inc. (Respondent).  The case appeals, albeit in an untimely manner, a prior informal Bureau of Consumer Services (BCS) decision at Case No. 1597403, issued February 25, 2004, which directed Complainant to pay her regular budget billing plus $85 towards her arrearage each month.


At the hearing, Respondent moved for the dismissal of the complaint for lack of jurisdiction pursuant to 66 Pa. C.S. §1405(d).
  The ALJ denied the Motion to Dismiss on the basis that granting the Motion would equate to improperly applying the provisions of 66 Pa. C.S. §1401, et seq., (Chapter 14 or the Act) retroactively, contrary to the effective date provided for in the Act.  At the time this decision was rendered, consistent with prior Commission decisions, the ALJ recommended a Claypool
 catch-up payment to bring the Complainant current for missed consumption payments during the pendency of the complaint and reinstated the BCS issued payment arrangement.  For the reasons set forth below, I move to modify the recommendation.


First, the enactment of Chapter 14 by the General Assembly and the Governor established a new policy that significantly alters the manner in which the Commission has traditionally addressed billing and collection issues.  The Declaration of Policy in the Act states that the Commission’s prior rules “…have not successfully managed the issue of bill payment.  Increasing amounts of unpaid bills now threaten paying customers with higher rates due to other customers’ delinquencies.” 66 Pa. C.S. §1402(1).  In its Chapter 14 Implementation Order, Docket No. M-00041802F0002, Order entered March 4, 2005, the Commission declared its commitment to ensuring that the purpose of Chapter 14 is fulfilled.  As a result, the Commission has recently and consistently applied the provisions of Chapter 14 on a prospective basis to all cases coming before it.    

Second, I do not view the Commission’s current application of Chapter 14 as a retroactive application of the Act. 

While there is a presumption against the retroactive application of statutes affecting substantive rights, a law is only retroactive in its application when it relates back and gives a previous transaction a legal effect different from that which it had under the law in effect when it transpired.  R & P Services v. Dept. of Revenue, 116 Pa. Commw. 230, 541 A.2d 432 (1988).  Substantive rights are those affected when the application of the statute imposes new legal burdens on past transactions or occurrences.  DeMatteis v. DeMatteis, 399 Pa. Super. 421, 582 A.2d 666 (1990); Dept. of Labor and Industry, Bureau of Employment Security v. Pa. Engineering Corp., 54 Pa. Commw. 376, 421 A.2d 521 (1980).  However, where no substantive right or contractual obligation is involved, an act is not retroactively construed when applied to a condition existing on its effective date even though the condition results from events which occurred prior to that date.  Brangs v. Brangs, 407 Pa. Super. 43, 595 A.2d 115 (1991); Creighan v. Pittsburgh, 389 Pa. 569, 132 A.2d 867 (1957).

Cole v. Czegan, 722 A.2d 686, 1998 Pa. Super. LEXIS 2861 (Pa. Super. 1998), (citing McMahon v. McMahon, 417 Pa. Super. 592, 612 A.2d 1360, 1364 (Pa. Super. 1992)).  As explained below, applying Chapter 14 to current cases does not interfere with any contractual obligation or vested right of customers; accordingly, this does not constitute a retroactive application of the new law. 


In addition, the practical effect of the statute may alter the availability of certain types of remedies going forward by limiting the authority of the tribunal to make such awards.  In Bible v. Commonwealth, 548 Pa. 247, 696 A.2d 1149 (Pa. 1997), the Pennsylvania Supreme Court upheld an amendment to the Workers’ Compensation Act that merely changed the plaintiff’s remedy.   


While the ALJ points out that the complaint was filed on August 3, 2004, as an appeal to the BCS decision issued on February 25, 2004, it is not clear to me that either of those dates should be viewed as the triggering date in determining a definitive application date.  The Commission’s final disposition date could be just as easily used for this purpose.  Therefore, I conclude that the Commission’s current application of Chapter 14 is prospective, not retroactive.


I also disagree that the application of Chapter 14 would result in a legal effect different from which was applicable prior to its enactment.  The Commission has held that a payment arrangement, which prevents service termination so long as it is complied with, is not a right but a privilege. Mandell v. Duquesne Light Co., Docket No. C-20030234, Opinion and Order entered 
March 17, 2004.  Applying Chapter 14 to the instant case does not impair any contractual obligations or disturb any vested rights.  The only thing that has changed is the remedy available to the Complainant.  As a result, Chapter 14 should be applied to the instant proceeding.    


Finally, while the ALJ ultimately dismissed the complaint, the Claypool catch-up amount and subsequent payment arrangement established by the ALJ are not permitted under §1405(d).  The General Assembly has made it clear that the Commission lacks the authority to establish a second or subsequent payment arrangement for customers who have defaulted on a previous payment arrangement. 66 Pa. C.S. §1405(d).


The BCS informal decision dated February 25, 2004, at Case No. 1597403, directed Complainant to pay her regular budget billing plus $85 per month towards her overdue account balance. Although the Complainant has made regular payments on her gas bill, she has not made sufficient payments for the full amount due.  Her payments have covered her monthly usage, but they have not included the required amounts towards the arrearage.  Therefore, Complainant has not complied with the BCS decision.  Furthermore, Complainant did not articulate a change in her household income, as defined in 66 Pa. C.S. § 1403, since the issuance of the BCS decision establishing the prior payment arrangement.  As a result, the Commission does not have the authority to establish a subsequent payment arrangement for Complainant, and the Complaint must be dismissed.

THEREFORE, I MOVE:
1. That the Initial Decision be modified consistent with this Motion.

2. That the Office of Special Assistants prepare an Opinion and Order consistent with this Motion. 

DATED:   June 23, 2005


_________________________






Terrance J. Fitzpatrick







Commissioner

�  Complainant filed this formal complaint on August 16, 2004, approximately six months after the BCS decision was issued.  Accordingly, the BCS decision was already in effect at that time.





� In the Initial Decision, the ALJ correctly pointed out that 66 Pa. C.S. §1405(d) does not strip the Commission of jurisdiction, but instead limits the Commission’s authority to establish a subsequent payment arrangement when, absent a change in income, a customer has defaulted on a previous payment arrangement.





� Claypool v. T.W. Phillips, Docket No. Z-00248730, entered December 22, 1995, as amended by Stammel v. PG Energy, Docket No. C-20027994, entered May 21, 2003.





3
3

