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I.
HISTORY OF THE PROCEEDING



On May 27, 2005, Metropolitan Edison Company (“Met-Ed”) and Pennsylvania Electric Company (“Penelec”), operating utility subsidiaries of FirstEnergy Corp., collectively referred to as the Companies, Penelec Industrial Customer Alliance (“PICA”) and Met-Ed Industrial Users Group (“MEIUG”), the Office of Small Business Advocate (“OSBA”), and Richards Energy Group, Inc. (“Richards Energy”), by their counsel, submitted to the Commission an Amended Joint Petition of Full Settlement of Generation Rate Adjustment Proceedings (“Amended Joint Petition”).  The Companies, PICA, MEIUG, OSBA and Richards Energy are collectively referred to herein as the Joint Petitioners.



On March 2, 2001 Met-Ed issued Supplement No. 15 to Tariff-Electric PaPUC No. 48 (“Supplement No. 15”) in accordance with the terms of an order issued by the Commission on February 21, 2001 at Docket No. R-00005530, which among other things, allowed Met-Ed to withdraw a previously filed tariff supplement establishing a Generation Rate Adjustment (“GRA”) mechanism and directed it to file a new tariff within ten days (“GRA Order”).  Similarly, Penelec issued Supplement No. 10 to Tariff Electric PaPUC No. 77 (“Supplement No. 10”) on February 21, 2001 in accordance with the GRA Order.  The Companies submitted Supplement No. 15 and Supplement No. 10 (collectively, “Tariff Supplements”) to the Commission on March 2, 2001 for filing with a proposed effective date of May 1, 2001.  


Each Tariff Supplement modifies either Penelec’s Rider O or Met-Ed’s Rider M –Market-Based Generation Adjustment Rider – in a manner intended to comply with the Commission’s Order issued on June 22, 2000 at Docket No. M-00960890F0017, which adopted guidelines regarding actions proposed to be taken by Electric Distribution Companies (“EDCs”) in connection with commercial and industrial (“C&I”) customers obtaining provider of last resort (“PLR” or “POLR”) service.  (Guidelines Addressing Return of Customers to Provider of Last Resort, Docket No. M-00960890F0017, June 22, 2000).



OSBA, MEIUG, PICA and Mid-Atlantic Power Supply Association (“MAPSA”) 
 filed timely complaints against Supplements Nos. 10 and 15 and/or petitions to intervene.  Met‑Ed and Penelec filed timely responses to the complaints and/or petitions.  Although the Office of Consumer Advocate (“OCA”) did not officially provide notice of its intention to participate in the proceedings involving Supplement No. 15 and/or Supplement No. 10, it was a party to the original generation rate adjustment filings at Docket Nos. R-00005530 and R‑00005540 which were later withdrawn.  The OCA has continued to monitor these proceedings despite not being an official intervenor or party.  The Office of Trial Staff (“OTS”) attended the mediation conducted in this proceeding, participated in the status and prehearing conferences and notified the parties of its intention to participate in the scheduled evidentiary hearings that were cancelled due to the settlement.



By Order entered May 24, 2001 the Commission commenced an investigation into Supplements Nos. 10 and 15 and assigned the proceedings to the Office of Administrative Law Judge which assigned them to Administrative Law Judge (“ALJ”) George Kashi.  In the months since the filing of Supplements Nos. 10 and 15, the parties used the Commission’s mediation process and informal settlement discussions to try to resolve the issues in this case.  Commission mediator Bruce Bigelow held a Mediation Session on July 17, 2001, after the prehearing conference held earlier that day.  Mr. Bigelow held a further telephonic Mediation Session on July 30, 2001.



As a result of discussions at the prehearing conference and the mediation conferences, the parties agreed that the Tariff Supplements and these proceedings be suspended until March 31, 2002 pending the outcome of the then-proposed merger between GPU, Inc. and FirstEnergy Corp.
  ALJ Kashi suspended the proceedings and the Tariff Supplements have been suspended and unavailable to customers since they were filed.  Upon the death of ALJ Kashi these proceedings were reassigned to me on March 20, 2002.
 

On December 9, 2002, Frank J. Richards (subsequently incorporated as The Richards Energy Group and referred to hereafter as Richards) filed a complaint (Richards Complaint) with the Commission against Met-Ed and Penelec.  The Richards complaint, docketed at No. C-20028926, alleges that, among other things, Met-Ed and Penelec’s one-year supply contracts for C&I customers prohibit more robust shopping within the Companies’ service territories.  The Companies filed a timely answer to the Richards Complaint on December 23, 2002, along with a motion to consolidate it with the pending investigation into the Tariff Supplements.  The Richards Complaint was assigned to me on January 2, 2003 and by Interim Order dated January 14, 2003 I granted the motion to consolidate the Richards Complaint.


I held a telephone status conference with the parties on February 13, 2004, after which I issued a Second Interim Order dated February 13, 2004.  The Second Interim Order established a schedule to complete settlement discussions and required the parties to submit a status report on May 10, 2004.



While the Tariff Supplements have been suspended, the parties have engaged in periodic settlement discussions in an effort to establish a mutually satisfactory resolution of these proceedings.  The Companies have been providing periodic written reports on the status of settlement to me and other parties during the tariff suspension period.



In a letter dated May 10, 2004, the Companies advised me that the parties were unable to resolve their differences and that a litigation schedule was needed for these proceedings.  On June 9, 2004, the Commission issued a notice establishing a prehearing telephone conference for July 15, 2004.  I presided over the telephonic prehearing conference, at which time the Companies, MEIUG and PICA advised that they had entered into a Joint Petition for Settlement (“Joint Petition”) which resolved all issues in the proceeding.   On July 15, 2004, I issued Third Interim Order which directed, among other things, that all parties file any response to the Joint Petition within thirty days after the date on the certificate of service accompanying the Joint Petition.  



The Joint Petition was filed on July 26, 2004.  OSBA and Richards Energy filed timely responses opposing certain provisions of the Joint Petition.  By letter dated September 7, 2004 MAPSA (now RESA) agreed with and adopted the responses of Richards Energy and the OSBA.


On October 7, 2004 I held a telephone conference with the parties at which time it became apparent that evidentiary hearings would be necessary.  I issued a prehearing order dated October 7, 2004.  It established guidelines for discovery and included a litigation schedule which set hearings for February 15 and 16, 2005.  


Pursuant to the schedule established in the October 7, 2004 order, the parties began and completed discovery.  In addition, the Companies, the OSBA and Richards Energy filed written direct, rebuttal and/or surrebuttal testimony.  No other party submitted written testimony.  During discovery the Companies and various parties continued to explore the possibility of settling all or some of the issues OSBA and Richards Energy raised in response to the Joint Petition.  Before the hearings scheduled for March 8 and 9, 2005 started, the Companies and Richards Energy advised me and the other parties that they had reached a conceptual agreement on Richards Energy’s objections to the Joint Petition.



Based upon that agreement, I postponed the March 8 and 9, 2005 hearings pending the filing of the Amended Joint Petition and related documents.  Later, the Companies and the OSBA reached a conceptual agreement on the OSBA’s objections to the Joint Petition.



The Amended Joint Petition modifies the Joint Petition to incorporate the terms and conditions agreed to between the Companies, OSBA and Richards Energy.  The OTS has not joined in this Amended Petition but has represented to the parties that it does not oppose its adoption by the assigned ALJ and the Commission. 



Except as described more fully below, the terms and conditions of the Joint Petition have not been modified and remain in full force and effect.  In general, the Amended Joint Petition provides additional service options to C&I customers beyond those contained in the Joint Petition.



As noted previously, the Amended Joint Petition was filed on May 21, 2005.  Attached to the Amended Joint Petition are the following:  Exhibit A, a Market Based Generation Rate Adjustment Manual for Metropolitan Edison Company and Pennsylvania Electric Company; Exhibit B, a proposed Met-Ed tariff supplement implementing the Amended Joint Petition; and Exhibit C, a proposed Penelec supplement implementing the Amended Joint Petition.  The Amended Petition and Exhibits A, B and C thereto are attached hereto as “Appendix A” and incorporated herein by reference. 


On June 10, 2005 RESA filed a RESA Statement in Opposition to the Amended Joint Petition for Full Settlement of Generation Rate Adjustment Proceedings (“RESA’s Statement”).  On June 17, 2005 the Companies filed Response of Metropolitan Edison Company and Pennsylvania Electric Company to RESA Statement in Opposition to Amended Joint Petition for Full Settlement of Generation Rate Adjustment Proceedings (“Companies’ Response”).
II.
THE TERMS OF THE AMENDED JOINT PETITION


Pages 7-18 contain the terms of the Amended Joint Petition and are not repeated here.  A summary of the terms follows.

The GRA settlement applies only to the Companies’ C&I customers in Pennsylvania, not to residential customers.  It is predicated upon (i) a modification to the Companies’ standard C&I rate schedules to accommodate a change in retail price in certain circumstances and (ii) three other customer market-based rate options.  The use of any of the four components of the GRA settlement is entirely voluntary by C&I customers.  First, the Companies’ standard retail C&I rate schedules will be modified to allow customers to shop for “Generation Supply” (i.e., on-peak and off-peak energy, capacity and ancillary services) before the end of their standard 12-month supply
 contract if they are willing to pay a “pricing adjustment” that may increase their otherwise applicable tariff rate to reflect any higher market price for Generation Supply when they were taking PLR service.  This is called the “Standard Pricing Adjustment” (“SPA”).  Second, customers may elect a Monthly Pricing Option (“MPO”) that would allow them to shop for Generation Supply at any time without paying the SPA if they pay a forecast market price for such supply during the months of June through September.  Third, customers may elect an Alternative Monthly Pricing Option (“AMPO”) that would allow them to shop for Generation Supply at any time without paying the SPA if they pay an after-the-fact market price for such supply during the months of June through September.  Finally, customers intending to depart PLR service and shop with electric generation suppliers may elect “Standard Pricing – Market” (“SPM”) which will allow them to shop for Generation Supply at any time without paying the SPA (which includes an administration fee) in return for paying prevailing market prices upon their later return to PLR service.  

Except for the SPM, all of the GRA pricing components/programs have an Administration Fee reflected in their pricing structure. 

The GRA settlement has a two-year term and a “sunset date”.  The effective/commencement date of the GRA programs in the GRA Settlement is ninety (90) days from the date of any final and unappealed Commission order approving the GRA Settlement in its entirety without modification.  If the GRA settlement is not continued in some form by a final, unstayed and unappealed Commission order within two years after its initial effective date, the GRA settlement expires automatically. 

On and after the effective date of the GRA settlement, 1) any shopping C&I customer returning to the Companies’ PLR service will take PLR service from the Companies under one of three different pricing components: (i) C&I retail tariffs with the SPA,  (ii) MPO and (iii) AMPO; 2) all existing PLR customers may take PLR service from the Companies on the anniversary date of their existing supply contract under one of three different pricing structures:  (i) C&I retail tariffs with the SPA, (ii) MPO and (iii) AMPO; 3) all existing PLR customers will have the option at any time to leave PLR service and shop for Generation Supply before the end of their current Supply Period by selecting SPM and agreeing to pay market prices for Generation Supply when they return to PLR service; and 4) all existing customers may first elect the SPA, MPO or AMPO only upon the anniversary of their existing supply contract.

The GRA settlement contains the Companies’ “standard” or default service rate for non-residential PLR customers:  the C&I retail tariffs with the SPA.  Those customers taking service under the Companies’ prevailing C&I retail tariffs (which will now include the SPA) that do not terminate their existing supply contract early will remain subject to all applicable rate caps.

MPO and AMPO customers will be billed their applicable C&I retail tariff rates for the period October to May.  Paragraphs 35 and 36 of the Amended Joint Petition set forth the rates for MPO and AMPO customers, respectively, for the months of June through September.

The SPM is an alternative to the SPA that allows participating C&I customers to shop for Generation Supply at any time without paying a SPA or an administration fee.  Customers choosing this alternative, however, will be required to pay market price for Generation Supply upon their return to POLR.  The pricing and terms under the SPM option are set forth in paragraphs 37-40 of the Amended Joint Petition.  

The switching rules for C&I customers are set forth in paragraphs 40-44 of the Amended Joint Petition.  

The GRA Manual will govern the operation of each of the four pricing components under the GRA settlement.  The GRA Manual, attached to the Amended Joint Petition as Exhibit A, describes each service program, applicable pricing, sample bill calculations, etc.  The GRA Manual – along with any Commission-approved updates – will be available for customer use and inspection on the Company’s website.  The GRA Manual is an integral part of the Amended Joint Petition.

The Companies retain the right to modify the terms and conditions of the GRA Manual in their sole and exclusive discretion, provided that such modifications do not materially alter the terms and conditions of this GRA settlement.  The Companies will provide all Parties to this settlement with any proposed changes to the GRA Manual for their review before the changes go into effect.

The Companies will implement the GRA settlement via tariff supplements filed with the Commission in compliance with any final, unstayed and non-appealed order approving the Amended Joint Petition in full without modification.  The tariff supplements to be filed in compliance with any such Commission order will be substantially in the form of the supplements attached to the Amended Joint Petition as Exhibit B (Met-Ed) and Exhibit C (Penelec).

III.
RESA’S STATEMENT 


RESA did not submit testimony at any stage in this proceeding.  Nothing in the record suggests that RESA has been an active party in this proceeding.  As a trade association composed of a broad range of retail electric providers that support the electric services industry, see footnote 1 above, RESA is not a customer of either of the Companies.  This means RESA is not paying any costs of the programs which are the subject of this proceeding and is not a direct beneficiary of any of the programs.


RESA has four objections to the Amended Joint Petition.  They are:  1) that it is too complicated and costly; 2) that the Companies should not impose one-year, automatically renewing supply contracts on customers; 3) that customers lose default service rate cap protection; and 4) that there is no broad-based EGS support for the Amended Joint Petition.  



RESA recommends three alternatives to the GRA settlement proposals.  They are: 1) that EGSs be able to voluntarily sign competitive supply contracts with customers for one-year contracts or multiples of one-year contracts; 2) that capped rates be transformed to optional seasonal rates; and 3) that the SPA program have an automatic annual supply contract renewal.  



RESA’s Statement raises two miscellaneous issues:  1) that customers participating in the AMPO and MPO programs are required to install interval metering, whereas customers participating in the SPA program are not required to do so; and 2) that references to “service contract” in the Companies’ tariffs should not be modified to read “supply contract.”  


Finally, RESA’s Statement raises two items needing clarification.  First, the GRA manual is internally inconsistent.  Page 5 indicates that customers on SPM may switch to SPA, MPO or AMPO 30 days before their anniversary date on the “supply contract”.  Section 5.0 of the SPM option does not list this switch option.  The Amended Joint Petition fails to mention this anniversary date option also (¶ 39), but then does note this option in ¶ 44.  Second, testimony in this case indicated that Rider M and Rider O will expire and be removed from the Companies’ retail tariffs on the expiration of the two year Pilot program.
  RESA asks if the changes to the retail tariffs also will be removed at that time – with specific references to the one year “supply contracts.”


The discussion below relies heavily on the Companies’ Response.

A.
The GRA Program set forth in the Amended Joint Petition is not overly complicated or 
costly.


The GRA program benefits C&I customers by providing them increased options for accessing the competitive generation market and leaving the Companies’ POLR service.  Any costs incurred or imposed on any party under the GRA program are incurred by and imposed on customers – not EGSs, marketers or their lobbying organizations like RESA.  As the Companies point out in the Companies’ Response, no customer or customer group opposes the GRA program or the Amended Petition.  Companies’ Response at 4.  The customers which will be the beneficiaries of the GRA program and which will bear any applicable costs support the Amended Petition.  In addition, RESA’s criticisms are not from the perspective of an EGS, the relevant perspective in this proceeding.


The Companies’ willingness, for settlement purposes, to accept less than full recovery of their costs to implement the GRA program is not a valid reason to reject it.  No other party to this proceeding will pay for any short fall in cost recovery.


RESA’s opposition to the GRA program based upon its alleged complexity is misplaced because customers, not EGSs will use and have the options under the GRA program. 

The GRA program is designed to be transparent in operation so all participating customers (and EGSs) understand how it works and can assess their pricing alternatives with full knowledge of their POLR options.  The GRA Manual addresses the several options available under the GRA and provides examples.  RESA characterizes the GRA program approach as complex, but no customer or customer group in this proceeding has done so.  RESA’s allegations of complexity carry little weight.  



RESA asserts that the “market price” is determined differently under the four separate GRA programs.  RESA Statement at 3.  The four GRA program components, however, reflect separate products and options, each with differing risk profiles to the Companies and participating customers.  For this reason the programs reflect different ways at arriving at “market price.”  As the Companies point out on page 5 of the Companies’ Response, it is reasonable and appropriate to calculate a market price differently if customers elect an “after the fact” pricing program (as in the AMPO) as opposed to customers that are paying for POLR service based upon a “before the fact” projection of the relevant market prices (as in the MPO). 

B.
One-year, automatically renewing supply contracts.


RESA objects to the Companies’ continued use of supply contracts that renew annually.  The automatic renewal of commercial and industrial customer supply contracts, however, has been part of the Companies’ retail tariffs before, during and after electric restructuring.  Accordingly, the GRA program is not imposing automatic renewals of supply contracts on customers.  It does not appear, as RESA asserts, that the automatic renewal of supply contracts is the reason for poor customer shopping over the last few years.  It is more likely that low levels of customer shopping in Pennsylvania are driven more by EGSs failing to provide electric generation supply to customers at prices below the capped retail rates of the EDCs than any other factor.


RESA asserts that that the automatic renewal provisions are a “construct under the pre-choice regulated regime…”  RESA Statement at 4.  Those provisions, however, have continued to apply to the Companies for the last six years of retail competition and protect the Companies against customers gaming POLR service by returning to POLR service only during the high cost summer months.  Companies’ Response at 7.  In addition, the Companies are still collecting stranded costs from customers and are still subject to retail rate caps.  During the rate cap period, the automatic renewal provides some assurance that customers will remain on POLR service during a full 12-month cycle, thereby assuring the Companies of revenue during all four of the varying cost seasons.  Id.
C.
RESA’s assertion that customers lose default service rate cap protection under the GRA 
program.  RESA’s Statement at 5.


Despite RESA’s assertion, maintenance of rate cap protection remains the cornerstone of the GRA program.  The SPA is the default component of the GRA program and it is expressly subject to the rate cap.  Customers adhering to the default SPA component of the GRA program will not incur charges in excess of the prevailing rate cap.  However, if they elect to shop early and leave POLR service before the anniversary date of their existing supply contract or choose to take advantage of one of the other three GRA program components, they could pay in excess of their prevailing rate cap.  Such a decision, however, would be voluntary and would be made only after the customer has evaluated the relevant costs and benefits and concluded that the net benefits were positive.  The Electricity Generation and Customer Choice and Competition Act (“Retail Choice Act”), 66 Pa. C. S. §  2804(4)(vi), does not prohibit charging in excess of the prevailing rate cap for “new” services such as those reflected in the GRA program. 


It does not appear that the GRA program or the Amended Petition voids or vitiates customers’ statutory rate cap protections.  The GRA program offers those customers additional options, some of which will provide additional benefits to customers at some known and identifiable cost.  For example, under the AMPO or MPO programs, participating customers can leave POLR service with impunity and without having to pay a generation rate adjustment if they elect to pay a form of market pricing to the Companies for POLR service during the summer months of June through September.  Similarly, customers electing the SPM program can shop for generation supply at any time without incurring any generation rate adjustment or administration fee if they elect to pay a form of market pricing to the Companies for POLR service whenever they return from shopping.  In each of these examples, customers will receive substantial benefits in return for assuming some obligation that will provide benefits to the Companies.  Only when the customer sees net benefits will they voluntarily act.  This is a reasonable approach to POLR service that is fully consistent with the law and upholds the integrity of the statutory rate caps for those customers who choose to keep them.  Companies’ Response at 8-9.
D.
RESA’s assertion that there is no broad-based EGS support for the Amended Joint 
Petition.  RESA’s Statement at 6.



The Companies’ Response lists three reasons why RESA’s assertion of no broad-based support for the Amended Joint Petition is incorrect.  Companies’ Response at 9-10.



First, Richards Energy, an aggregator that operates much like an EGS in arranging deals with EGSs for commercial and industrial customers, fully supports the Amended Petition.  Second, other than RESA, no other EGS opposes the Joint Petition.  Also RESA claims that it does not necessarily speak for all of its individual EGS members (RESA Statement at 1, footnote 1), EGSs that are members of RESA might support (or at least do not oppose) the GRA program and the Amended Petition.  Third, the critical constitutuency for the GRA program is the Companies’ C&I customers, not EGSs.  The purpose of the GRA program, and the Commission’s original order initiating this proceeding, is to provide incentives to customers to avoid taking actions when returning to POLR service that game the system and result in increased cost and risks for electric distribution companies.  Nothing in the GRA program or the Amended Petition is intended to adversely impact the way in which EGSs conduct their business. The Companies presume that EGSs, i.e., RESA’s members, will act in their rational best interest and provide customers real economic choices to POLR service at capped retail rates.  The GRA program provides additional options to customers – not EGSs.  If customers have more options to leave POLR service with minimal risk and cost, it is reasonable to presume that EGSs will also benefit.  However, those benefits are more indirect. 


As the Companies point out, Companies’ Response at 10, the obvious focus of the GRA program is on customers, so widespread customer support – not EGS support – is most important.  All customer groups in this proceeding favor (or do not oppose) the Amended Petition.  The focus here is properly on customers and C&I customers support the Amended Petition and the GRA program.


It appears, therefore, that there is wide support for the GRA program and the Amended Petition.

E.
RESA’s recommended alternatives to the GRA program and the Amended Petition.



RESA states that it presented its recommendations to the Companies which dismissed them as not acceptable.  RESA’s Statement at 6.  As the Companies point out, RESA is barred from discussing the details or merits of these recommendations here or otherwise introduce them in this proceeding because they constitute unaccepted settlement proposals. 
The Commission’s regulation at 52 Pa. Code § 5.231 provides that “[p]roposals of settlement, of adjustment, or of procedure to be followed, and proposed stipulations not agreed to by every participant, will not be admissible in evidence against a counsel or participant claiming the privilege.”  Because of this, RESA’s recommendations should be dismissed.  So this recommended decision is complete, however, the reasons to reject RESA’s recommendations are discussed below.


1.
One-year or multiples of one-year contracting by suppliers.



RESA recommends a voluntary commitment by EGSs to sign contracts with customers that cover even 12-month periods.  If a customer defaulted on its obligations to the EGS under one of these types of contracts and returned to POLR service it would be required to pay market – rather than tariff – prices.  RESA Statement at 6.  


I accept the following criticism by the Companies’ of this recommendation:

First, it provides no real protection for the Companies from seasonal gaming because the commitment to sign these contracts is purely voluntary by the EGS.  There has been no showing that such a voluntary approach would have close to 100% participation. Second, there is nothing preventing EGSs today from only signing 12-month even contracts, yet they are not doing so.  There is no reason to believe and indeed no evidence showing that this voluntary commitment would be satisfied under this recommendation, especially when it is not being honored now. Finally, this recommendation proposes to have customers pay “market prices” if they return to POLR service prior to the end of their 12-month (or multiple thereof) period.  This pricing approach is identical to the SPM (Standard Pricing – Market) program already reflected in the Amended Petition.  Thus, there is simply no reason to accept this recommendation.

Companies’ Response at 11.

2.
Transform capped rates to optional seasonal rates.



RESA recommends that the Company’s rates be redesigned to be seasonal to allow POLR pricing to reflect the seasonal variations in cost.  RESA Statement at 7.  As the Companies point out, Companies’ Response at 12, this recommendation presumes that redesigning the Companies’ rates into seasonal components is revenue neutral to all customers and would have no adverse impact on the existing statutory rate caps.  Such a rate redesign will not be revenue neutral, however, and would cause some types of customers to experience an immediate rate increase.  This is prohibited by the rate caps established by the Retail Choice Act. This recommendation is unworkable.

3.
Approve the SPA Program but without an automatic annual supply 



contract renewal.



RESA’s last recommendation is to approve the SPA program without the automatic renewal of the annual supply contracts.  RESA Statement at 7-8.  RESA supports this recommendation by attacking the separate components of the proposed GRA program because they expose customers to various perceived costs and risks.  Id. at 8.  As noted above, however, no customers or customer groups believe the GRA program will expose them to such costs and risks.  
F.
RESA’s miscellaneous issues.

1.
Required installation of interval metering.


RESA asserts that the GRA Program will force customers participating in the AMPO and MPO programs to incur the additional costs of interval metering.  RESA Statement, at 9.  


As the Companies point out, Companies’ Response at 12-13, interval metering is required for the AMPO program, but not for the MPO program.  In addition interval meters are not required to take advantage of the SPA or SPM programs.  They are required only to participate in the AMPO because that program relies on “actual” consumption and after the fact pricing – rather than projections.  RESA’s concern is that these customers will be forced to incur additional costs to avail themselves of the GRA program.  However, no customer has taken issue with the interval meter requirement for the AMPO program.  In addition, the design of the AMPO program requires such meters so they are justifiable.  Finally, no customer would elect to pay for an interval meter unless it could show net positive economic benefits.  The Companies’ observe that “most of the customers that are likely to take service under the AMPO are large industrials that already have interval metering in place and will therefore incur no incremental or other expense at all for interval metering.”  Companies’ Response at 13, footnote 1.


Customers that participate in the AMPO program and need to install an interval meter, therefore, will not incur incremental costs that will not be more than offset by the economic benefits of being on the AMPO program.  Customers will participate in the AMPO program and install an interval meter only if they expect over some period of time to achieve cost savings, even with the cost of the interval meter.  Id. at 13.  



This concern of RESA carries no weight.
2.
Supply Contracts.


RESA is concerned about the change in the tariff from “service contract” to “supply contract.”  RESA’s Statement at 10.  The Companies explained in their original testimony, however that these “service contracts” have always had both a supply and service component.  To clarify that the supply portion of the contract terminates when a customer shops with an EGS and leaves POLR service, the Companies changed the language in the tariff to recognize that customers always retain the service portion of the contract, even when they are purchasing electric generation from an EGS.  This explains the rationale for the change in the Companies tariff and why there is no need to change the “supply contract” language if and when the GRA program expires.  Companies’ Response at 13-14.

G.
RESA’s items needing clarification.



The GRA Manual is not inconsistent as alleged on page 10 of RESA’s Statement.  The Companies acknowledge, however, that a drafting error in Section 5.0 of the GRA Manual results in the Manual not specifically stating that SPM customers can switch to any of the other GRA programs on the anniversary date of their supply contract.  That is the intent – and the option is clearly addressed in the proposed retail tariffs.  The Companies are willing, however, to correct Section 5.0 of the GRA Manual when they make their compliance filing in this matter.  They are directed to do so in the ordering paragraphs below.
IV.
THE SETTLEMENT IS IN THE PUBLIC INTEREST


The proposed settlement is in the public interest and should be approved in full. 



Under the settlement C&I customers will have new voluntary pricing choices for retail PLR service which are consistent with the letter and spirit of the Electricity Generation Customer Choice and Competition Act, 66 Pa. C. S. §§ 2801-2812 (“Competition Act”).



C&I customers will no longer be required to stay for a full Supply Period under a supply contract if the market prices for Generation Supply suggest it is in their best interest to leave the Companies’ PLR service early.  EGS will have greater flexibility to market various generation services and products, of varying time periods, because C&I customers will not be bound to stay with the Companies’ PLR service for a full 12-month period.



The GRA settlement more closely aligns retail and wholesale pricing for C&I customers, allowing such customers to make energy purchase decisions based upon the market price of Generation Supply.  These more accurate pricing signals may cause more conservation and efficient use of power by C&I customers.



The AMPO and MPO provisions of the GRA settlement allow the Companies the opportunity to recover the market costs of Generation Supply during the high cost summer period, rather than rely on lower cost months to make up for the under-recovery of such supply costs during the months of June through September.  The SPM will allow participating C&I customers to leave PLR service at any time without the need to pay administration fees or any other price adjustments in consideration for returning to PLR service at market pricing.  This pricing structure removes certain supply and cost risk from the Companies who would otherwise have to supply power to returning customers at fixed/capped retail rates that could be significantly lower than the Companies wholesale costs to purchase this generation.



Increased customer choice of pricing options, reliance on market pricing for the summer months, increased opportunities for customers to depart PLR service without incurring costs or price adjustments, greater flexibility for EGS to compete for PLR load, etc. should promote competition consistent with the terms of the Competition Act.



The GRA settlement allows customers to choose PLR pricing options based upon their individual assessment of market prices for Generation Supply and their risk tolerance for variations in market price.



Increased competition for PLR service might reduce Generation Supply prices to C&I customers and result in increased economic development in the Companies’ service territories and in the Commonwealth of Pennsylvania.



This settlement avoids substantial litigation and associated costs.  It resolves a number of important and contentious issues by balancing the interests of C&I customers, the Companies and EGS.   The settlement is likely to reduce or eliminate the possibility of further Commission litigation and appeals, along with their attendant costs.



The Joint Petitioners arrived at this settlement after a number of meetings, discussions, informal discovery and extensive negotiations.  The settlement terms and conditions represent reasonable negotiated compromises on the issues addressed herein.  The settlement, therefore, is consistent with the Commission’s rules and practices encouraging negotiated settlements (see 52 Pa. Code §§ 5.231, 69.391, 69.401).

V.
CONCLUSIONS OF LAW


1.
The settlement contained in the Amended Joint Petition is in the public interest.



2.
The Amended Joint Petition should be approved and adopted without modification, except for Section 5.0 of the GRA Manual which the Companies have agreed to amend to specifically state that SPM customers can switch to any of the other GRA programs on the anniversary date of their supply contract.
VI.
RECOMMENDED ORDER


THEREFORE;



IT IS RECOMMENDED:



1.
That the settlement contained in the Amended Joint Petition for Full Settlement of Generation Rate Adjustment Proceedings, at Docket Nos. R-00016219, R‑00016219C0001; R-00016220; R-00016220C0001 and C-20028926 is approved in its entirety without modification, except for Section 5.0 of the GRA Manual which the Companies have agreed to amend to specifically state that SPM customers can switch to any of the other GRA programs on the anniversary date of their supply contract.


2.
That Metropolitan Edison Company and Pennsylvania Electric Company are authorized to file the tariff supplements attached to the Amended Joint Petition for Full Settlement of Generation Rate Adjustment Proceedings, as Appendix B and Appendix C, respectively, to become effective within fifteen (15) days of the entry date of this Order. 


3.
That in the compliance filing referred to in paragraph 2 of this Order, having agreed to do so, Metropolitan Edison Company and Pennsylvania Electric Company amend Section 5.0 of the GRA Manual to specifically state that SPM customers can switch to any of the other GRA programs on the anniversary date of their supply contract.


4.
That the proceedings at Docket Nos. R-00016219, R-00016219C001; R‑00016220; R-00016220C0001 and C-20028926 are terminated.



5.
That the proceedings at Docket Nos. R-00016219, R-00016219C0001; R‑00016220; R-00016220C0001 and C-20028926 be marked closed.

Dated:  June 27, 2005





______________________________









Larry Gesoff









Administrative Law Judge
	�	MAPSA recently changed its name to RESA to more accurately describe its purpose and scope of interest as a trade association composed of a broad range of retail electric providers that support the electric services industry and seek to develop a more competitive power industry.  RESA is used hereinafter to identify this party.





�	In two Orders entered on June 20, 2001 at Docket Nos. A-11300F0095, A-1104400F0040, P�00001860 and P-00001861, the Commission approved of the proposed merger of FirstEnergy Corp. and GPU, Inc.


� 	C&I customers are required to enter into a combined service/supply contract for a minimum one-year term.  The supply portion of that contract is referred to in this Amended Joint Petition as the “supply contract.”


� 	Met-Ed/Penelec St. No. 2 at 7.
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