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HISTORY OF THE PROCEEDING



On July 21, 2004, Hollywood Tans c/o Al Gentile (“Hollywood Tans” or “Complainant”) filed a formal complaint with the Pennsylvania Public Utility Commission (“Commission”) against PPL Electric Utilities Corporation (“PPL” or “Respondent") alleging the following:  that a security deposit was requested after three years of business; and that the reasons listed for the security deposit request (check returned for insufficient funds and late payments) are not true.  The Complainant wants the Respondent to either waive the security deposit or suggest a more reasonable amount for the security deposit.



On August 18, 2004, the Respondent, through its counsel, filed an Answer.  In its Answer, the Respondent denied that it has been unreasonable in billing the Complainant’s account.  The Respondent averred that the Complainant’s account was delinquent each month between October 2002 and November 2003 because the bills were not paid by the due date.  The Respondent stated that a non-residential security deposit warning letter was sent to the Complainant on October 24, 2003.  The November 6, 2003 check in the amount of $2,238.54 was returned for insufficient funds.  Therefore, a non-residential late payer security deposit notification letter was sent to the Complainant on November 24, 2003 and a security deposit of $2,145 was assessed on December 5, 2003.



On August 18, 2004, the Respondent, through its counsel, also filed a Motion to Dismiss pursuant to 52 Pa. Code §5.101(a)(2) and (3) on the grounds that Al Gentile lacks standing to be a party to this action because he is not the ratepayer of record; that businesses must be represented by counsel; that if the Complainant is not represented by counsel, the complaint is insufficient as to form; that the complaint is insufficient as to substance; and that the complaint fails to allege or establish any violation of any regulations, statute or Order of this Commission.  The Respondent’s attorney included a notice to plead with the Motion.


The Complainant did not file a written answer to the Motion to Dismiss.  


In the prehearing Order dated December 3, 2004, the presiding officer noted that since the Complainant was not represented by counsel, a prehearing conference would be held to afford the Complainant the opportunity to respond to the motion.  Carlock v. United Telephone Company, Docket No. F-00163617 (Order entered July 14, 1993).  Accordingly, the Motion was held in abeyance until the prehearing conference.  In addition, the presiding officer stated that if Hollywood Tans was a corporation or partnership, rather than a fictitious name, the Complainant should be represented by counsel.  It was noted that the Commission’s regulations allow individuals to represent themselves but require corporations and partnerships to be represented by an attorney. 52 Pa. Code §§1.21, 1.22.  



A telephonic prehearing conference was held in this matter on December 21, 2004, with Administrative Law Judge Cynthia Williams Fordham as the presiding officer.  Al Gentile participated on behalf of the Complainant.  PPL Electric Utilities Corporation was represented by John F. Gross, Esquire.  The Respondent presented one exhibit: PPL Ex. 1-general name search from the Corporation Bureau (13 pages). 

The record in this case consists of a 20-page transcript and one exhibit. 

FINDINGS OF FACT



1.
The Complainant is Hollywood Tans c/o Al Gentile, 3926 Linden Street, Bethlehem, Pa. 18020.


2.
The Respondent is PPL Electric Utilities Corporation.



3.
The Hollywood Tans in Bethlehem, PA is not registered as a Pennsylvania corporation (Tr. 5-10, 11; PPL Ex. 1). 



4.
The Hollywood Tans in Bethlehem, PA is not registered in Pennsylvania as a fictitious name (Tr. 5-8, 11, 15; PPL Ex. 1)



5.
The Complainant was not represented by counsel (Tr. 2, 11, 12). 

DISCUSSION



The Respondent filed an answer and a motion to dismiss the complaint.  In the motion, the Respondent challenged Mr. Gentile’s standing to bring the complaint since he was not the ratepayer of record and challenged the entity’s participation in this matter without counsel.  


During the prehearing conference, the Respondent’s attorney, Mr. Gross, explained that the account is in the name of Hollywood Tans Co.  However, the complaint was filed as Hollywood Tans c/o Al Gentile (Tr. 4).  Mr. Gross stated that although he was not sure what type of entity Hollywood Tans Co was, he did not think that it was an individual.  He cited 52 Pa. Code §1.21 which indicates that only individuals can represent themselves in adversarial proceedings before the Commission (Tr. 4).  Mr. Gross stated that even if the entity was a fictitious name, his review of the Pennsylvania Department of State Corporation Bureau’s records did not reveal that the fictitious name Hollywood Tans had been registered for the Bethlehem entity or to Mr. Gentile (Tr. 5).  He argued that under the Pennsylvania Fictitious Name Act, registration is mandatory.  In addition, no entity using a fictitious name can proceed in an action using an unregistered fictitious name (Tr. 5).  Mr. Gross referred to PPL Exhibit 1 which was a summary of all of the entries for Hollywood Tans from the Corporation Bureau.  The last pages contain detailed information regarding all the fictitious name entries for Hollywood Tans (Tr. 6, 14, 15). 


Al Gentile stated that he was the owner of Hollywood Tans in Bethlehem (Tr. 2).  He explained that his entity was a New Jersey corporation (Tr.6-10).  When he opened the salon in Bethlehem in January 2000, he was an independent sole proprietor (Tr. 6, 8, 9, 10).  He stated that when he initiated the account with the Respondent, he was a sole proprietor (Tr. 8).  Subsequently, he was told to become a New Jersey corporation (Tr. 6-8).  Mr. Gentile said that no documents had been filed with the Pennsylvania Department of State regarding this entity (Tr. 7, 11, 15).  He verified that none of the entities listed on PPL Exhibit 1 related to his entity (Tr. 15).


Although the Respondent filed a motion concerning lack of counsel and the presiding officer explained that complainants, other than individuals, needed to be represented by counsel, the Complainant was not represented by counsel (Tr. 11, 12).


Based on the information presented during the prehearing conference, the presiding officer ended the proceeding without a hearing.



It is undisputed that Al Gentile is not the ratepayer of record.  In addition, Hollywood Tans is not a fictitious name registered to Al Gentile.  The Complainant has been identified by Mr. Gentile as a corporation.  It is clear that the corporation was not represented by counsel at any time during the proceeding.  In Pa. Public Utility Commission, Bureau of Transportation and Safety v. Myers Transportation Services, Inc., A-00114905 (Order entered April 10, 2003), the Commission held that it is well established that corporations must be represented by counsel before the Commission. See LeStat Productions, Inc. v. PP&L, C-00946284 (Order entered August 30, 1995), 52 Pa. Code §§1.21-1.23.  In Myers, the Commission concluded that Ms. Lewis did not have the authority to act on behalf of the corporation.



The Complainant has not presented any evidence or any argument to contest the motion to dismiss filed by the Respondent.  In fact the information presented regarding the type of entity and the lack of counsel supports the motion.  Therefore, the motion to dismiss is granted.


The Commission may dismiss any complaint without a hearing if, in its opinion, a hearing is not necessary in the public interest. 66 Pa. C. S. §703(b).  Mr. Gentile has not provided evidence to show that he has standing to bring the complaint and the entity was not represented by counsel.  Therefore, the motion to dismiss was granted.  Consequently, a hearing is not in the public interest.  Accordingly, the complaint is dismissed without a hearing.



For the foregoing reasons, the Motion to Dismiss is granted and the complaint is dismissed in its entirety. 

CONCLUSIONS OF LAW



1.
The Commission has subject matter jurisdiction.



2.
Mr. Gentile does not have standing to bring the complaint in this matter. 


3.
Corporations must be represented by counsel in proceedings before the Commission.   Pa. Public Utility Commission, Bureau of Transportation and Safety v. Myers Transportation Services, Inc., A-00114905 (Order entered April 10, 2003), LeStat Productions, Inc. v. PP&L, C-00946284 (Order entered August 30, 1995), 52 Pa. Code §§1.21-1.23.


4.
Section 301 of the Fictitious Names Act, 54 Pa. C.S. Section 301, prohibits an entity required to register under the Act from maintaining an action using an unregistered fictitious name.


5.
The Commission may dismiss any complaint without a hearing if, in its opinion, a hearing is not necessary in the public interest. 66 Pa. C. S. §703(b).

ORDER

THEREFORE,


IT IS ORDERED:



1.
That the complaint filed by Hollywood Tans c/o Al Gentile against PPL Electric Utilities Corporation at Docket C-20043413 is dismissed in its entirety.



2.
That the record in this case be marked closed.

Date:  June 24, 2005



__________________________________







Cynthia Williams Fordham






Administrative Law Judge
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