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TO THE PENNSYLVANIA PUBLIC UTILITY COMMISSION:

I.  Introduction



By Order entered March 25, 2005, the Public Utility Commission (“PUC” or the “Commission”) issued guidance on the schedule under which it proposes to develop rules and regulations necessary to implement the Alternative Energy Portfolio Standards Act of 2004 (the “AEPS Act”) and the schedule for compliance with the Act’s mandates for electric distribution companies (“EDCs”) and electric generation suppliers (“EGSs”).  The Order established a 60-day period for interested parties to file comments and a 30-day period for reply comments.  



PPL Electric Utilities Corporation (“PPL Electric” or the “Company”) is an EDC serving 1.3 million customers in central eastern Pennsylvania.  The Company has been an active participant in the stakeholder process that the Commission established to address issues relevant to the implementation of the Act.  PPL Electric filed initial comments in response to this Order on May 24, 2005.  The Company appreciates the opportunity to provide reply comments on the above-captioned Order and looks forward to continuing to work with the Commission and all other stakeholders to address issues associated with implementation of the AEPS Act.  

II.  Reply  Comments
A. Ownership of Credits from Qualifying Facilities (“QFs”)


In their initial comments, Integrated Waste Services Association, Pennsylvania Renewable Resources Associates and the Harrisburg Authority (collectively “QF Parties”) present two arguments regarding the ownership of Alternative Energy Credits (“AECs”).  First, they recommend that the rules developed in this proceeding should not address the question of which party to a Power Purchase Agreement (“PPA”) owns the AECs.  In the alternative, the QF Parties contend that the rules developed in this proceeding should provide that AEC ownership is vested in the owner of the generator that “creates” those AECs.  For reasons discussed below, PPL Electric agrees with the QF Parties’ first proposal, but disagrees with the second.



The Commission should not address in this proceeding the question of which party to a PPA owns the AECs when the PPA is silent on such ownership.  This specific issue currently is being litigated before the Commission in a declaratory order proceeding initiated on February 22, 2005 by Pennsylvania Electric Company and Metropolitan Edison Company (collectively, “First Energy Companies”).  Petition For A Declaratory Order Regarding the Ownership of Alternative Energy Credits and any Environmental Attributes associated with Non-Utility Generation Facilities under Contract to Pennsylvania Electric Company and Metropolitan Edison Company, Docket No. P‑00052149 (“First Energy Petition”).  The First Energy Companies have framed the specific issue in that declaratory order proceeding as follows:

     “Does an electric utility under a long-term power purchase agreement (“PPA”) executed long before the passage of the Portfolio Standards Act (“PSA”) under which the utility is purchasing all  of the electric output of the identified non-utility renewable generating facility (“Facility”) have the right, entitlement and ownership of all alternative energy credits (“AECs”) associated with the Facility as established by the PSA where the PPA does not directly or expressly address the right, entitlement and ownership of the AEC’s since such credits did not exist when the PPA was executed?”

First Energy Companies’ Prehearing Conference Memorandum, p. 4.



That case is well underway.  Over 30 parties have intervened, including the Commission’s Office of Trial Staff (“OTS”), the Office of Consumer Advocate (“OCA”), the Office of Small Business Advocate (“OSBA”) and Industrial Intervenors.  A prehearing conference was held on June 16, 2005 before Administrative Law Judge Susan D. Colwell.  The parties are attempting to develop a mutually acceptable factual stipulation by August 1, 2005, and a second prehearing conference is scheduled for August 2, 2005.  The Commission should let this declaratory order proceeding run its course and resolve the question of AEC ownership.  The PUC also should not address the AEC ownership issue in the current proceeding.  Addressing this issue in two separate but simultaneous proceedings would be an inefficient use of scarce regulatory resources and could produce inconsistent or conflicting results.  



However, if the Commission addresses the AEC ownership issue in this proceeding, it should find that the electric utility purchasing output under a long-term PPA has the right, entitlement and ownership of all AECs associated with the project.  This result is appropriate for at least the following five reasons.



First, this result is consistent with the decision of the Federal Energy Regulatory Commission (“FERC”) in American Ref-Fuel Company et al., FERC Docket No. EL03‑133‑000, 105 FERC ¶ 61,004 (October 1, 2003) (“American Ref-Fuel”).  In that case, FERC held that states “…have the power to determine who owns the [AECs] in the initial instance, and how they may be sold or traded.”  In Pennsylvania, this power clearly resides with the Commission.  AECs were created by Section 2 of the AEPS Act and Section 3(e) of the AEPS Act vests the Commission with broad authority to establish and implement an AEC program.  The Commission is directed to administer all aspects of the AEC program specifically, including a process for “determining the manner credits can be created, accounted for, transferred and retired.”  Clearly, determination of AEC ownership falls within this broad grant of authority.  Moreover, in PPL Electric’s case, all PPAs under which the Company purchases output from Qualifying Facilities (“QFs”) were reviewed and approved by the Commission.  In addition, several QFs are selling their output to PPL Electric under the “Pioneer Rate,” which is set forth in PPL Electric’s Commission-approved retail tariff.  The Commission’s oversight of these QF agreements is additional indicia of the PUC’s authority in this area.



Second, this result is consistent with decisions in other states.  Precedent from other states is fully discussed in the First Energy Petition (pp. 14‑15); following is a summary of that discussion.  The Maine Public Utility Commission found that the environmental benefits associated with QF facilities belonged to the purchasing utilities.  Investigation of GIS Certificates Associated With Qualification Facility Agreements, Docket No. 2002-506 (September 6, 2002).  The Connecticut Department of Public Utility Control also has held that environmental attributes belong to the purchaser of output from a cogeneration facility.  Application of Minnesota Methane, LLC Regarding The Sale of Electricity Generated at the Hartford Landfill To the Connecticut Light & Power Company, Docket No. 96-07-21 RE 01 (March 19, 2004).  Finally, the New Jersey Board of Public Utilities has found that the renewable energy credits associated with existing QF contracts belong to the purchaser of the QF output.  Docket No. E‑04080879 (January 12, 2005).  The Commission should reach the same result in Pennsylvania.



Third, this result is consistent with PPL Electric’s contracts with QFs.  Those contracts require PPL Electric to purchase the “output” from the QF facility.  The contracts do not contain any limitations on or exclusions from the term “output.”  Accordingly, it is logical to assume that, under these agreements, PPL Electric is purchasing all attributes of the QF output, including the AECs.  This result is particularly appropriate because the Company’s requirement to purchase output from these facilities in the first instance was premised on the renewable nature of the QF projects.  



Fourth, this result is fair to utility customers in Pennsylvania.  For over twenty years, all customers of electric utilities in Pennsylvania have been paying substantial amounts for QF output.  In PPL Electric’s case, those costs originally were reflected in the energy cost rate (“ECR”) and, since industry restructuring in 1998, have been reflected in the generation components of the Company’s unbundled rates.  PPL Electric has paid rates to QFs ranging from 6¢/KWH to 6.6¢/KWH.  The total cost of these purchases has been equal to, or greater than, the cost of alternative supply.  Unless the utility owns the AECs, customers would, in essence, be required to pay a second time to obtain the AECs needed to comply with the AEPS Act.  This result is not appropriate.  The only fair result is to find that the utilities who purchase QF output also own the entitlement to the AECs associated with that output.



Fifth, and finally, this result is fair to the QFs in Pennsylvania.  At the time their projects were constructed, QFs in Pennsylvania were aware of the avoided cost payments available to them over a ten-year period.  In PPL Electric’s case, many contractual payment periods extended for as long as twenty years.  Based on these known revenue streams, QFs were able to finance, construct and operate their projects.  Fairness dictates that the QFs be permitted to retain the benefits of this bargain.  However, it would not be fair or equitable to produce windfall profits for the QFs, which is precisely the result of any finding that QFs own the AECs created under their PPAs with Pennsylvania utilities.



For all of the foregoing reasons, if the Commission addresses the issue of AEC ownership in this proceeding, it should conclude that the AECs, which arise under PPAs with QFs belong to the utilities purchasing the output of those QFs.
B. Role of Sustainable Energy Funds


In its initial comments, PPL Electric concurred with the Order regarding its identification of the Pennsylvania Sustainable Energy Board (“PASEB”) as the appropriate body to address issues related to the receipt of alternative compliance payments and the distribution of those funds to the five (5) sustainable energy funds in Pennsylvania.  Implementation Order Section E.  PPL Electric further recommended that the revised bylaws and best practices, which are developed by the PASEB to implement its expanded role, should be reviewed by the Working Group before submission to the Commission. 



Although other parties concur with the need for bylaw revisions and with the involvement of the Working Group in that process, three parties, OSBA, Department of Environmental Protection (“DEP”) and PennFuture, go much further, and recommend expanding this effort to include additional issues and specific resolutions to certain of these issues.  PPL Electric believes that the current effort should be limited to the identification and resolution of issues that are necessary to permit the sustainable energy funds to carry out the duties prescribed by the AEPS Act.  It should not become a forum to address other matters related to operation of the funds. 
C. Defining Incremental Generation Eligible for Banking During the Cost Recovery Period
In its initial comments, PPL Electric concurred with the statement in the Order that only incremental increases in sales from Tier I and Tier II resources are eligible for banking during the Cost Recovery Period and that the baseline period for determining the existence of incremental sales is the period from February 28, 2004 through February 28, 2005.  Implementation Order Section B.3.  PPL Electric did indicate that the example used in the Order to illustrate the point is in error.  The example compares the percentage of sales during the baseline period to the percentage of sales in the subsequent period.  The Company believes that the correct comparison should be the level of sales (in kwh) from a qualifying resource during the baseline period to the level of sales (in kwh) from that resource during the subsequent period.



In reviewing the comments of other parties, PPL Electric believes that this particular area is one that is subject to a number of interpretations and requires clarification.  
· The  DEP appears to believe the 1% example implies that an EDC can only bank credits “in excess of their would-be requirement were they not in an exemption period.”  Although PPL Electric does not reach the same conclusion, the Company does agree with DEP that such an interpretation is inconsistent with the intent of the AEPS Act in that it would serve to discourage early deployment of resources.
· The Energy Consulting Agency (“ECA”) states that the period that serves as the basis for determining the existence of incremental sales and the awarding of credits is the period from November, 2003 to November, 2004.  The AEPS Act specifically provides that credits may be banked “after the effective date of this act.”  Because the effective date of the AEPS Act was February 28, 2005, in general the appropriate base period is February 28, 2004 through February 28, 2005.  However, the Order also provides that credits associated with energy efficiency and demand-side management can be banked “starting with the passage of this act.”  Therefore, because the AEPS Act was passed on November 30, 2004, the base period for determining incremental savings associated with energy efficiency and demand-side management is November 30, 2003 through November 30, 2004. 

· In its comments, the OCA states that it is necessary to determine the volume of sales from Tier I and Tier II sources of each EDC and EGS for the period  February 28, 2004 through February 28, 2005 so that any incremental purchases over and above those levels can be identified and tracked.  PPL Electric believes that this is an unnecessary administrative effort and that it should be sufficient to undertake such analysis on case-by-case basis, as necessary.  For example, if an EDC knows that a particular source operated at a high capacity factor during the base period and is unlikely to achieve that level of operation during the Cost Recovery Period, it may not seek credits associated with that source.  Under those circumstances, it would not be necessary to determine the volume of sales from that source during the base period.
D. Use of Banked Credits over Two Full Years


In its initial comments, PPL Electric concurred with the example in the Order of the period over which banked credits are available for compliance.  Implementation Order Section B.3.  However, the Company also expressed support for the proposal of the Energy Association of Pennsylvania (“EAPA”), as set forth in its initial comments, which would permit EDCs to select an alternative schedule of reporting periods over which banked credits can be used for compliance.


In their comments, DEP and Exelon both note that the Commission’s example of the period over which banked credits are available for compliance results in a period that is less than two years.  The EAPA proposal would address this issue and permit EDCs a full two years for the use of credits banked during the Cost Recovery Period.  Specifically, Subsection 3(e)(7) of the Act states that such credits are available for compliance “for no more than two reporting years following the conclusion of the cost-recovery period.”  In the Implementation Order, the Commission uses an example of an EDC whose cost recovery period ends on December 31, 2010 to illustrate the Commission’s interpretation that credits banked during the Cost Recovery Period can be used for compliance purposes during two reporting periods; the reporting period that runs from June 1, 2010 through May 31, 2011 and the reporting period that runs from June 1, 2011 through May 31, 2012.  This interpretation is consistent with the language of the AEPS Act, but has the effect of limiting the number of banked credits that can be used to the number necessary to achieve compliance over only 17 months of sales (January 1, 2011 through May 31, 2012), rather than the larger number of credits that would be necessary to achieve compliance over a full 24 months of sales.  The EAPA proposes that the Commission permit EDCs to, at their discretion, request that the Commission approve the use of alternative reporting periods for the use of banked allowances.  Specifically, this would be limited to the selection of the first two full periods following the end of the EDC’s Cost Recovery Period.  In the case of the example, the reporting periods would be June 1, 2011 through May 31, 2012 and June 1, 2012 through May 31, 2013.  EAPA believes that such an interpretation is fully consistent with the language of the AEPS Act because the act only specifies that the reporting periods during which banked credits are used must follow the conclusion of the Cost Recovery Period, but does not require that they are the reporting periods immediately following the Cost Recovery Period.  PPL Electric believes that such an interpretation is consistent with the intent of the AEPS Act to encourage the development of alternative energy resources because the longer reporting period will increase the market for banked credits and, thereby, the opportunities for the early development of alternative energy resources. 

E. Criteria Applicable to the Technical Reference Manual (“TRM”)


In its initial comments, PPL Electric concurred with the schedule proposed by the Commission to develop rules for energy efficiency, demand-side management, and load management.  PPL Electric also concurred with the Commission’s decision to establish the Demand Side Management/Energy Efficiency Working Group as a forum for developing those rules.  Implementation Order Section C.2.  The Company noted that it had filed comments at Docket M-00051865 regarding these subjects and incorporated them by reference. 


PPL Electric notes that, in its comments, ECA offers criteria that it proposes be employed to select the measures to be included in the TRM.  Although it does not necessarily disagree with the criteria proposed, the Company does take exception with those matters being raised in these comments and recommends that they be addressed by the Demand Side Management/Energy Efficiency Working Group as part of its efforts to develop rules governing the demand-side management and energy efficiency measures.   
III.  Conclusion


PPL Electric appreciates the opportunity to reply to the comments submitted by others at this docket.  The Company believes that, for the reasons stated above, each of its comments will result in an implementation program that more accurately and efficiently follows the requirements of the Act.
Respectfully submitted,

______________________________

Paul E. Russell

Associate General Counsel
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Allentown, PA 18101

(610) 774-4254
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