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Louis G. Cocheres
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HISTORY OF THE PROCEEDING


On February 12, 2004, Mr. Jacobson (Complainant) filed his Complaint against The New Power Company (New Power).  The Complaint alleged:  1) that he received a telephone call from New Power in which he was promised 40%-50% savings on his monthly electric bill, 2) that the bills were twice as high as those of PECO, his original supplier, 3) that he refused to pay the New Power portion of the bill, 4) that he had always paid his PECO bill on time and 5) that he continued to pay the PECO portion of his bill.  For relief, he wanted the New Power charges eliminated from his bill.


On February 17, 2004, the Secretary of the Commission served Notice of the Complaint on New Power.



On March 1, 2004, the Commission received “Additional Info” on another Complaint form from Mr. Jacobson.  The Additional Info alleged: 1) that New Power offered a “great senior citizen deal” which consisted on getting a 30%-40% savings, 2) that he agreed to switch to New Power, 3) that the bills were twice as much as they had been with PECO and 4) that he had refused to pay them.  For relief, he wanted the New Power charges eliminated from his bill and expressed his concern about his credit rating.


On May 5, 2004, New Power filed an Answer and, as a separate document, a Motion To Dismiss Of The New Power Company (Motion).  The Answer alleged:  1) that New Power was in Bankruptcy, 2) that it had only one employee, 3) that it would be very difficult to participate in a hearing or settlement and 4) that any settlement would require Court approval.


The Motion alleged: 1) that on June 11, 2002, New Power filed for bankruptcy protection in the United States Bankruptcy Court for the Northern District of Georgia at Case Nos. 02‑10835 through 02‑10837, 2) that filing with the Bankruptcy Court operated as an automatic stay, 3) that only the Bankruptcy Court had jurisdiction, 4) that New Power had only one remaining employee and no way to access former customer records, 5) that, if there was a possibility of settlement with New Power, Bankruptcy Court approval would be required, 6) that any Commission granted relief would be subject to Bankruptcy Court approval and could become impossible for New Power to comply and 7) that the Complaint be dismissed with prejudice.


By handwritten letter, dated May 10, 2004, Complainant responded to the Motion.  Mr. Jacobson explained 1) that he had an all-electric home, 2) that he had been deceived into believing New Power would lower his electric bill, 3) that he switched back to PECO as soon as possible and 4) that hiring a lawyer would be too costly.


By Interim Order, dated June 15, 2004, Administrative Law Judge Michael A. Nemec denied the Motion and joined PECO Energy Company (PECO) as a necessary party.



On July 28, 2004, PECO filed its Answer to the Complaint.  The Answer alleged:  1) that Complainant switched to New Power, 2) that PECO billed Mr. Jacobson on behalf of New Power, 3) that PECO paid New Power for all power that was billed and 4) that Complainant was obligated to reimburse PECO for the power for which it paid.


The Office of Administrative Law Judge issued a Telephone Hearing Notice, dated December 2, 2004, which assigned this case to me.  By my Prehearing Order, dated December 8, 2004, I gave the parties guidance about how to prepare for the Hearing.


A Hearing was held before me on March 11, 2005 by telephone.  Mr. Jacobson appeared pro se and testified on his own behalf.  New Power appeared and was represented by counsel who presented one witness and three exhibits.  PECO appeared and was represented by counsel who presented one witness and two exhibits.  The record was closed on April 1, 2005.  No party filed a brief.

FINDINGS OF FACT


1.
At the time of the Hearing, Mr. Jacobson lived at 130 Canton Court, Ambler, Pennsylvania 19002.  Tr. 6.



2.
Mr. Jacobson was a senior citizen who was attracted to New Power by its offer to significantly lower his electric bill.  Tr. 7.



3.
New Power called Mr. Jacobson in the late summer/early fall of 2000 with its offer.  Tr. 8.


4.
New Power began rendering generation service to Mr. Jacobson on November 17, 2000.  Tr. 8, 28.  PECO Exh. 1.


5.
Prior to dealing with New Power, Mr. Jacobson paid his electric bills regularly and on time.  Tr. 9.



6.
At the time of the Hearing, Mr. Jacobson continued to be a PECO customer.  Tr. 12.



7.
Mr. Jacobson agreed that the cost of heating and air conditioning depended on thermostat setting, outside temperature and the quality of the equipment doing the heating and cooling.  Tr. 13.


8.
Mr. Jacobson believed that his New Power electric bills were 50%-70% higher than his prior PECO bills.  Tr. 13-14.



9.
Mr. Jacobson acknowledged that he had some liability to pay for the power he used, but thought the original bills were too high.  Tr. 15.


10.
New Power stopped billing Mr. Jacobson in March 2002.  Tr. 19, 28.  PECO Exh. 1.



11.
Mr. Jacobson stopped paying the New Power portion of his PECO bill in January 2002.  Tr. 20-21.  PECO Exh. 1.



12.
 PECO Exhibit 1 was the Account Statement for Mr. Jacobson’s electric residential heating account for the period December 16, 1999 through October 15, 2004.  Tr. 27.  PECO Exh. 1.



13.
The final balance on the account statement was $989.81.  Tr. 27.  PECO Exh. 1.



14.
Mr. Jacobson continued to be a PECO customer at an address different from the disputed account.  Tr. 27-28.



15.
Historically, PECO received an electronic notice that a current customer had chosen to be supplied by an alternate supplier.  PECO would then send a confirmation letter to the customer.  The customer had ten days to reject the supplier.  If there was no reply, PECO would enter the alternate supplier on the account effective with the next regular meter reading.  Tr. 28.


16.
PECO used the above procedure to transfer Mr. Jacobson’s generation supplier to New Power in October/November 2000.  Tr. 28-29.



17.
PECO records indicated that Mr. Jacobson first complained about New Power to PECO on February 18, 2002.  PECO referred Mr. Jacobson to New Power.  Tr. 29.



18.
PECO Exhibit 2 was a copy of an Informal Decision rendered by the Commission’s Bureau of Consumer Services (BCS).  The Informal Decision noted that the customer had been on a special rate for 6 months and had been notified of the rate change per his contract at the end of the 6 month period.  Tr. 30-31.  PECO Exh. 2.


19.
On February 18, 2002, Mr. Jacobson notified PECO that he wished to return to PECO as his energy supplier.  PECO processed the change, effective March 20, 2002.  Tr. 31.



20.
PECO was willing to spread the final balance ($989.81) over a 36 month payment plan (approximately $27.50 per month).  Tr. 31.



21.
Mr. Jacobson had no recollection of being informed that the initial New Power rate would last only 6 months.  Had he been so informed, he would not have accepted the New Power offer.  Tr. 33.



22.
The New Power bankruptcy plan was confirmed by the Bankruptcy Court and was under appeal.  Tr. 35-38.  



23.
Individual customer account information had not been retained by New Power.  Rather, it was forwarded to the replacement service providers.  Tr. 35-38.


24.
New Power Exhibit A was an Order Confirming Debtors’ Amended Chapter 11 Plan With Respect To The New Power Company, In Re:  The New Power Company et al, dated August 15, 2003, at Case Nos. 02-10835 through 02-10837, signed by W. Homer Drake, Jr., Judge, United States Bankruptcy Court for the Northern District of Georgia.  New Power Exh. A.



25.
New Power Exhibit B was the Debtors’ Second Amended Chapter 11 Plan, In Re:  The New Power Company et al, dated February 12, 2003, at Case Nos. 02-10835 through 02-10837.  New Power Exh. B.


26.
New Power Exhibit C was the Disclosure Statement With Respect to Debtors’ Chapter 11 Plan, In Re:  The New Power Company et al, dated December [  ], 2002, at Case Nos. 02-10835 through 02-10837.  New Power Exh. C.

DISCUSSION


As the proponent of a rule or order, Mr. Jacobson had the burden of proof in this matter pursuant to 66 Pa. C.S. §332(a).



To establish a sufficient case and satisfy the burden of proof, a complainant must show that the respondent public utility is responsible or accountable for the problem described in the complaint.  Patterson v. Bell Telephone Company of Pennsylvania, 72 Pa. PUC 196 (1990); Feinstein v. Philadelphia Suburban Water Company, 50 Pa. PUC 300 (1976).  Such a showing must be by a preponderance of the evidence.  Samuel J. Lansberry, Inc. v. Pa. Public Utility Comm’n, 134 Pa. Commw. 218, 221-222, 578 A.2d 600, 602 (1990); alloc. den. 602 A.2d 863 (1992).  That is, a complainant must present evidence more convincing, by even the smallest amount, than that presented by the other party.  Se-Ling Hosiery v. Marqulies, 364 Pa. 45, 70 A.2d 854 (1950).  Additionally, any finding of fact necessary to support the Commission’s adjudication must be based upon substantial evidence.  Mill v. Commw., PA Public Utility Comm’n, 67 Pa. Commw. 597, 447 A.2d 1100 (1982); Edan Transportation Corp. v. PA Public Utility Comm’n, 154 Pa. Commw. 21, 623 A.2d 6 (1993).  2 Pa. C.S. §704.  More information is required than a mere trace of evidence or a suspicion of the existence of a fact sought to be established.  Norfolk and Western Ry. v. Pa. Public Utility Comm’n, 489 Pa. 109, 413 A.2d 1037 (1980); Erie Resistor Corp. v. Unemployment Compensation Bd. of Review, 194 Pa. Super. 278, 166 A.2d 96 (1960); Murphy v. Commonwealth, Dep’t. of Public Welfare, White Haven Center, 85 Pa. Commw. 23, 480 A.2d 382 (1984).



Mr. Jacobson did not dispute the quantity of electricity set forth on his bills.  He did not dispute his liability for paying for the electricity he used.  He did a good job of paying the undisputed portion of his bills while he was receiving service from New Power.  The crux of his Complaint was that he was misled by the New Power “sales pitch” which promised lower prices and increased savings.  My analysis below demonstrates that there is some merit to his position.  The matter was complicated further by the nearly completed New Power bankruptcy at the time of Hearing.  The case was not enhanced by the fact that PECO was the billing agent and was required to pay for the power sold to its customers within 25 days of receipt of the bill from New Power.  Having reviewed the pleadings, transcript, exhibits, Public Utility Code, limited portions of the Bankruptcy Act and prior Commission Orders, I find that Mr. Jacobson failed to carry his burden against New Power, and his Complaint should be sustained in part and denied in part against PECO.


Each complaint filed with the Commission is served on the respondent(s) by the Commission’s Secretary.  In addition to the complaint, the Secretary sends a Formal Complaint Notice To Respondent To Answer Or Satisfy, which reads in part:


2.
If you fail to either satisfy this complaint or to file answer [sic] or other responsive pleading within twenty (20) days, you will be deemed to have admitted all the allegations in this complaint in accordance with Section 5.61 of the Commission’s Rules of Administrative Practice and Procedure, 52 Pa. Code Section 5.61.  In that event, the Commission may, without hearing, enter an order which either revokes or suspends any certificate or permit held by you or which imposes a fine or any other appropriate penalty or remedy authorized by the Public Utility Code, 66 Pa. C.S. Section 101, et seq.; and, if you are a customer of a utility, an order may be entered which prescribes a payment schedule or which authorizes termination of utility services.  The Commission is not limited to the relief sought by the complainant in paragraph 4 of the attached complaint.

* * * 


5.
If you file a timely answer which specifically denies the allegations in this complaint, or which raises material questions of law or fact, this matter shall be referred to the Office of Administrative Law Judge for hearing and decision.  If, after hearing on the issues raised by that answer, you are found to have committed any of the violations alleged in the complaint, the Administrative Law Judge may render a decision which either revokes or suspends any certificate or permit held by you or which imposes a fine or any other appropriate penalty or remedy authorized by the Public Utility Code, 66 Pa. C.S. Section 101, et seq.; and, if you are a customer of a utility, an order may be entered which prescribes a payment schedule or which authorizes termination of utility services.  In the imposition of a penalty after a hearing the Administrative Law Judge is not bound by the relief sought by the complainant in paragraph 4 of the attached complaint.  

Id at 1-2.  Based on this language, I find PECO had notice that, if the Answer was late or if the Complaint was sustained (and it will be in part) the full panoply of remedies would be available to the presiding officer and the Commission.  I hasten to add that my examination of the docket entries showed that the Complaint was served on PECO on July 9, 2004.  Its Answer was filed on July 28, 2004.  Given that the PECO had 20 days to file an answer, I find that it filed in a timely fashion.  52 Pa. Code §5.61(a).


Mr. Jacobson testified that he was lured into switching to New Power as an alternative energy provider by the fact that at the time he lived in an all-electric home and by the New Power promise of lower priced electricity.  He continued that, after his account was transferred to New Power, his bills went up, not down.  Complainant explained that he based his conclusion of higher New Power bills on a comparison of bills for the same billing periods from year to year.  The chart below demonstrated that he was right.  Using PECO’s Statement of Account for his former residence, I matched the data by billing period, as follows:
	Month/Year
	Bill Amount
	Avg.DailyUse
	Rate

	
	
	
	

	Jan. 00
	223.62
	91.5
	2.443934

	Jan. 01*
	299.90
	120.5
	2.488797

	Jan. 02*
	426.85
	121.9
	3.501641

	Jan. 03
	295.33
	116.3
	2.539381

	Jan. 04
	325.46
	130.4
	2.495859

	
	
	
	 

	Feb. 00
	230.2
	109.5
	2.102283

	Feb. 01*
	266.58
	114.0
	2.338421

	Feb. 02*
	415.33
	119.4
	3.478476

	Feb. 03
	275.25
	130.0
	2.117308

	Feb. 04
	327.16
	151.7
	2.156625

	
	
	
	 

	Mar. 00
	170.65
	70.0
	2.437857

	Mar. 01*
	233.45
	98.1
	2.379715

	Mar. 02*
	343.22
	100.4
	3.418526

	Mar. 03
	213.85
	92.1
	2.321933

	Mar. 04
	222.24
	95.3
	2.332004

	
	
	
	 

	Apr. 00
	128.67
	47.1
	2.731847

	Apr. 01*
	187.00
	73.2
	2.554645

	Apr. 02
	197.13
	80.2
	2.45798

	Apr. 03
	165.66
	65.8
	2.517629

	Apr. 04
	202.89
	74.6
	2.719705

	
	
	
	 

	Aug. 00
	249.81
	63.1
	3.958954

	Aug. 01*
	414.14
	82.5
	5.019879

	Aug. 02
	411.45
	87.9
	4.680887

	Aug. 03
	295.83
	63.5
	4.65874

	Aug. 04
	257.75
	58.6
	4.398464

	
	
	
	 

	Dec. 00*
	225.91
	88.3
	2.558437

	Dec. 01*
	294.15
	78.7
	3.737611

	Dec. 02
	259.54
	113.0
	2.296814

	Dec. 03
	207.19
	85.5
	2.423275

	 
	 
	
	

	*New Power was the electric supplier.


PECO Exh. 1.  After grouping the similar billing periods together by year, I divided the billed amount by the average daily usage to derive the rate paid per kilowatt hour.  I chose the months of January, February, March, April, August and December for comparison purposes because they included all of the coldest months of the year and one of the hottest and would generally capture his highest usage.  All totaled, Mr. Jacobson was a New Power customer for 16 months, from November 2000 through February 2001.  His daily usage did not reflect any surprises.  His February bills showed that he used the most power in January.  To my observation, his power usage for any given period stayed within normal seasonal ranges.  His dissatisfaction with the price of New Power service was well-founded.  The chart covers 10 of the 16 months in which he took New Power service.  In only two of those months (March and April 01) were his bills lower than he paid PECO in similar periods.  It is no wonder he was not satisfied with New Power’s bills. 


While I understand that the data he used was what he had available, it didn’t quite form the firm foundation he needed.  The comparison was interesting, but he should have done the comparison differently.  He would have been far more convincing if he had compared the prices he paid New Power to the prices he would have paid PECO for the same periods.  Only then could he have known if New Power service was cheaper, or more expensive, than PECO’s.



There is one other flaw in his presentation:  It was the absence of paper.  Complainant talked in terms of promises made, but did not present one piece of paper to back up his testimony.  Make no mistake, oral testimony is evidence which can be used as the basis for findings on the record of this case.  However, the Bureau of Consumer Services Informal Decision referenced a contract between Mr. Jacobson and New Power and a notice of a rate change.  PECO Exh. 2.  These documents would have been crucial to understanding what Complainant knew or should have known.  I drew a negative inference from the absence of these documents.


I hasten to add that New Power’s defense was entirely consistent with its pleadings.  More specifically, it provided no evidence related to Mr. Jacobson’s assertions.  It presented the legal documents needed to demonstrate that it was in bankruptcy before the federal courts in Georgia.  The Company’s sole employee testified that it no longer had any customer records.  In other words, its defense rested solely on the “wrap-up” stages of its bankruptcy which was a legally valid position.


PECO’s position was substantially different.  By the terms of this Commission’s Final Order in Application of PECO Energy Company for Approval of its Restructuring Plan Under Section 2806 of the Public Utility Code, et al, entered May 14, 1998, at Docket Nos. R‑00973953 and P‑00971265, Appendix C at 2 (Slip Op.), PECO was obligated to pay the alternate suppliers within 25 days of receipt of their bills and to collect the money from its customers.  The only exception was that PECO was not required to pay the suppliers for bills which were disputed.  Id.  PECO introduced evidence to show that it had paid New Power in full for the electricity used by Mr. Jacobson.  PECO sought full payment for the final balance in the disputed account in the amount of $989.81.  Mr. Jacobson’s testimony that he paid the undisputed part (PECO’s portion) of the bill was corroborated by the PECO Statement of Account.  It showed that only portions of the New Power of the bill were not paid.  



Unfortunately, PECO’s evidence also demonstrated that it knew or should have known that part of the New Power bill was disputed.  More specifically, PECO introduced the BCS Informal Decision which showed that Mr. Jacobson’s informal complaint was opened on February 21, 2002, and PECO was listed as the named company.  PECO Exh. 2.  Standard Commission procedures would have given notice to PECO and New Power very shortly after the informal complaint was received.  At that point PECO knew or should have known a dispute was in progress.  This information would have coincided with the phone calls from Mr. Jacobson on February 18, 2002, in which, among other things, he asked to switch back to PECO service.  I view both events as a confirmation that the Complainant was dissatisfied with New Power’s service.  Even though PECO had this information, it paid New Power $225.97 for Jacobson’s disputed February 2002 bill.  According to the terms of the Commission Final Order, PECO was not required to pay for that last $225.97.  It should not be permitted to collect the same from Mr. Jacobson.  Therefore, I will reduce the amount owed to PECO to $763.84.  (The calculation is $989.81 – 225.97 = $763.84.)


PECO’s witness indicated her willingness to accept a payment plan for the money owed to her Company.  She offered 36 months to repay the $989.81 which I calculated to be $27.50 per month ($989.81/36 = $27.50).  Given that I have reduced the bill to $763.84, I find that it would be equitable to keep the proffered monthly payment ($27.50) and reduce the payback period to 28 months (($27.50 x 27 = $742.50) + $21.34 = $763.84)).


One final topic must be addressed.  At my request at the March 11 Hearing, PECO agreed to provide a copy of the Commission’s Final Order in Application of PECO 
Energy Company for Approval of its Restructuring Plan Under Section 2806 of the Public Utility Code, et al, entered May 14, 1998, at Docket Nos. R‑00973953 and P‑00971265, Appendix C (Slip Op.).  Counsel for PECO provided the document by cover letter dated March 15, 2005.  Somewhat to my surprise, the letter was in argument format and contained a brief recitation of the salient facts from PECO’s perspective.  Unfortunately, the letter contained a few more facts than were in the record.  More particularly, the PECO witness only testified about Company records of telephone calls from Mr. Jacobson which were received on February 18, 2002.  She did not present any evidence about possible contacts after that date.  To the extent that the letter refers to later conversations, I find that submission of such material (Letter at 2) was improper, deprived the other parties of their due process right to cross-examination and did not use the information in the preparation of this decision.  I urge the Commission to disregard the extra-record assertions as well.
CONCLUSIONS OF LAW
1.
The Commission has jurisdiction over Mr. Jacobson and PECO and the subject matter of this proceeding.  Public Utility Code, 66 Pa. C.S. §701.
2.
Pursuant to 66 Pa. C.S. §332(a), the burden of proof in this proceeding was upon Complainant.



3.
Mr. Jacobson failed to carry his burden of proving that he was improperly charged by New Power for electric generation.


4.
PECO was obligated to pay the alternate suppliers within 25 days of receipt of their bills and to collect the money from the customers.  The only exception was that PECO was not required to pay the suppliers for bills which were disputed.  Application of PECO.


5.
PECO improperly paid $225.97 to New Power for electric service to Mr. Jacobson which it knew or should have known was in dispute between them.  Application of PECO.



6.
Any attempt by a party to supplement the record with facts not placed in evidence is a violation of the remaining parties’ due process right of cross-examination.



7.
PECO had notice that, if its Answer to the Complaint was late or if the Complaint was sustained, the Administrative Law Judge could render a decision which either revoked or suspended any certificate or permit held by the utility or which imposed a fine or any other appropriate penalty or remedy authorized by the Public Utility Code, 66 Pa. C.S. Section 101, et seq.; and, in the imposition of a penalty after a hearing, the Administrative Law Judge was not bound by the relief sought by the Complainant in paragraph 4 of the Complaint.



8.
PECO filed it Answer in a timely manner.  52 Pa. Code §5.61(a).


9.
The jurisdiction of this Commission over New Power was stayed by the terms of the United States Bankruptcy Code, 11 U.S.C. §362(a).

ORDER


THEREFORE,



IT IS ORDERED:



1.
That the Complaint of Milton Jacobson versus The New Power Company and PECO Energy Company, at Docket No. C-20042453 is hereby sustained in part and denied in part.



2.
That, that upon receipt of the Commission’s Final Order, Milton Jacobson is hereby directed to pay PECO Energy Company on his next following billing due dates, his monthly electric bills plus a total of $763.84 in 27 monthly installments of $27.50 each and one final installment of $21.34. 


3.
That, as long as Milton Jacobson keeps the payment schedule stated in this order, PECO Energy Company is enjoined from suspending or terminating Mr. Jacobson's electric service except for valid safety or emergency reasons.



4.
That, as long as Milton Jacobson keeps the payment schedule stated in this order, PECO Energy Company shall not assess late payment or finance charges against him.



5.
That, if Milton Jacobson fails to keep the payment schedule stated in this order, PECO Energy Company is authorized to suspend or terminate Mr. Jacobson's electric service in accordance with the Public Utility Code and any applicable Commission's regulations.

Dated:
June 27, 2005
















Louis G. Cocheres









Administrative Law Judge
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