 
PENNSYLVANIA

PUBLIC UTILITY COMMISSION


Harrisburg, PA  17105-3265


Public Meeting held August 11, 2005
Commissioners Present:


Wendell F. Holland, Chairman


James H. Cawley, Vice Chairman

Bill Shane

Kim Pizzingrilli

Terrance J. Fitzpatrick
William D’Ambrosia

v.









C-20030620
PECO Energy Company

OPINION AND ORDER

BY THE COMMISSION:


Before the Commission for consideration and disposition are the Exceptions of William D’Ambrosia (Complainant) filed on March 30, 2004, to the Initial Decision of Administrative Law Judge (ALJ) Herbert Smolen, issued on March 18, 2004.  PECO filed Reply Exceptions on April 18, 2005. 
History of Proceeding
On June 30, 2003, William D’Ambrosia (Complainant) filed a Complaint against PECO Energy Company (PECO), alleging, inter alia, that PECO’s claims that Complainant tampered with the meter are untrue; that a PECO employee came to Complainant’s building unannounced and pulled the meter; that Complainant’s business was closed for a year for remodeling; and there was a bolted lock and seal on the meter.

PECO, on July 31, 2003, filed its Answer asserting that meter tampering did occur and averring, inter alia, that a federal investigation was conducted of an electrician who operated an illegal business of meter tampering; that as a result thereof, PECO conducted a field visit at Complainant’s property on February 26, 2003; that evidence of meter tampering was found; and that PECO is entitled to back-bill a customer when it is discovered that a customer has been undercharged for service actually used regardless of who tampered with the meter.  PECO sought dismissal of the Complaint.

A hearing was held on February 27, 2004, during which a fifty-three page transcript was created.  PECO appeared by counsel, presented one witness and introduced four exhibits.  Complainant appeared and testified on his own behalf.  The record was closed on February 27, 2004.

Discussion

We are not required to consider expressly or at great length each and every contention raised by a party to our proceedings.  University of Pennsylvania, et al. v. Pennsylvania Public Utility Commission, 485 A.2d 1217, 1222 (Pa. Cmwlth. 1984).  Any exception or argument that is not specifically addressed herein shall be deemed to have been duly considered and denied without further discussion.

Section 332(a) of the Public Utility Code (Code), 66 Pa. C.S. § 332(a), provides that the party seeking affirmative relief from the Commission has the burden of proof.  In this proceeding, the Complainant has alleged inter alia, that PECO claims that his electric service meter has been tampered with.  Accordingly, the Complainant is the party with the burden of proof in this proceeding.  The Pennsylvania Supreme Court has held that when a litigant has the “burden of proof,” it means that his claim will not be accepted until he offers sufficient proof to support it.  Se-Ling Hosiery v. Margulies, 364 Pa. 45, 48-49, 70 A.2d 854, 856 (1950).  In matters before the Commission, the burden of proof is met when the party establishes the necessary facts by a preponderance of the evidence.  A preponderance of the evidence is that degree of proof which “fairly out-weighs the probative value of any proof offered against the claim.”  Id.  (Emphasis in original).
In the Initial Decision, the ALJ drew twelve Findings of Fact and three Conclusions of Law.  We shall adopt and incorporate herein by reference the ALJ’s Findings of Fact and Conclusions of Law unless they are either expressly or by necessary implication overruled or modified by this Opinion and Order.  The ALJ found that as a result of a field investigation, it was discovered that a former PECO employee had been tampering with PECO’s electric meters in order to reduce electric consumption measured on the meter, and that Complainant’s meter was one of the meters that was tampered with so as to reduce the monthly billings to the account responsible ratepayer.  (I.D. at 2).  The ALJ also found that PECO’s use of one month’s metered throughput did not represent an appropriate level of usage to estimate the amount of under-billed service.
Based on the results of a federal investigation and an ensuing Revenue Protection Theft Report (PECO Exhibit No. 2), it was discovered that a former PECO employee had been tampering with PECO’s electric meters in order to reduce the electric consumption measured and thus reduce the monthly billings to the Complainant.  (I.D. at 3, 4).
Upon discovery of this meter tampering, PECO, on February 26, 2003, replaced the meter at issue. (PECO Exh. 1, 2).  On March 27, 2003, a reading from the new meter was obtained showing a daily usage for that month to be 179.4 Kwh.  PECO then recomputed Complainant’s monthly billings from August 26, 1999 to February 26, 2003 (the period of time during which the tampered-with meter was in operation).  PECO charged Complainant for the difference between what he had been actually billed each month and the 179.4 Kwh usage actually measured for the one month period of February 26, 2003 to March 27, 2003 (29 days).  As of December 19, 2003, when Complainant began leasing the premises to Ann Marie Mungello, he ceased being a PECO customer.  (I.D. at 4; Tr. 15).
The ALJ characterized Complainant’s case as consisting generally of his denial that he had anything to do with meter tampering and that he did not understand the billing.  Conversely, the ALJ found PECO’s case to be credible and compelling, and stated that under existing applicable law, PECO is entitled to recover from a customer who has been under-billed.  (I. D. at 4).
In West Penn Power v. Nationwide Mutual Ins. Co., 228 A.2d 218 (Pa. Super. 1967), the court held that a utility is permitted to back-bill a customer when it is discovered that the customer has been undercharged for service used.  Moreover, in Angie’s Bar v. Duquesne Light Co., 72 Pa. PUC 213, (1990 Pa PUC Lexis 4 (March 27, 1990)) the Commission held, inter alia, that an electric utility was authorized to back-bill an electric utility customer for estimated un-metered usage for a four-year period where the customer had no culpability.  While there are Commission cases permitting a utility to back-bill for theft of service without any time limit, here PECO has back-billed from February 26, 2003 to August 26, 1999, which is a period of time less than four years.  Accordingly, the ALJ determined that the back-billing period utilized by PECO was proper.  (I.D. at 5).
As stated previously, in computing the under-billed usage for the back-billed period involved (August 26, 1999 to February 26, 2003), PECO utilized only one-month’s actual measured usage after the installation of a new meter, i.e., the twenty-nine day period from February 26, 2003 to March 27, 2003 (PECO Exhibit Nos. 1 and 3, p. 2), during which Complainant’s daily average usage was 179.4 Kwh.  This one month usage figure was then applied by PECO to all months in the period of time from August 26, 1999 to February 26, 2003, and the difference between 179.4 Kwh and the measured usage on the tampered-with meter was billed to Complainant.  (PECO Exhibit No. 3, p. 2; I. D. at 5).
The ALJ, however, deemed it more appropriate to utilize the average of the ten-month actual measured usage on the new untampered meter (March, 2003 to December, 2003) to determine an estimated monthly usage for the tampered-with meter period of August 26, 1999 to February 26, 2003.  Upon review of the actual measured usage for the billing months ending March 2002 to December 2002, and from March, 2003 to December, 2003, we have determined that the Complainant’s usage increased to a ten-month average Kwh per day of 148.2 from 77.65 after the new meter was installed in early 2003.
The ALJ found and concluded that the ten-month average daily usage of 148.2 Kwh is a more appropriate level of service to be applied to the period of time during which the tampered meter was in operation.  The ALJ also recommended that the recalculated usage should be computed in the same form as set forth in PECO Exhibit No. 3, p.2, with applicable sales tax applied.  (I.D. at 5, 6).  We agree with the ALJ’s recommendation to use the ten-month average of daily Kwh usage, and application of appropriate sales tax, to compute the amount to be billed the Complainant.  We believe this represents a more accurate level of usage for the period in question.
In his Exceptions, the Complainant failed to point to any Finding of Fact or Conclusion of Law with which he took issue.  He instead stated that the person who claimed the meter had been tampered with was not present at the hearing and also that no evidence to implicate any of his employees to the meter tampering was presented.  However, the PECO witness Mr. Christian, who is a revenue protection technician, credibly testified that he was the one who had found the meter-tampering issue upon his visit to the property.  (Tr. 21; PECO Exc. at 2; PECO R. Exec. at 2).  Additionally, in its Reply Exceptions PECO stated the following:
To the contrary, PECO’s Revenue Protection witness, Mr. Christian, testified that while he was at the property on February 26, 2003, Mr. D’Ambrosia observed Mr. Christian’s work at the meter and asked Mr. Christian what he was doing.  Mr. Christian testified that he told Mr. D’Ambrosia, “I’m changing the meter because I found jumpers on the back of the meter.  The customer [Complainant] asked me could he have those jumpers.  I [Mr. Christian] said, “no, I need these for evidence.’  He [Complainant] accepted that.”
(PECO R. Exc. at 2).

Additionally, the Complainant stated that his higher usage was due to the installation of a three-door freezer walk-in box.  This, however, is not record evidence and may not be considered here.  We agree with the ALJ in that the Complainant has not carried his burden of proof regarding meter tampering and that the Complainant is responsible for un-billed usage, calculated pursuant to the ALJ’s recommendation.
Conclusion
Based upon the foregoing discussion, we shall adopt the recommendation of the ALJ regarding his finding that there was meter tampering at the Complainant’s property and that the Complainant did not carry the burden of proof.  We shall adopt the ALJ’s recommendation regarding the computation of the appropriate level of usage to be employed when calculating the amount due to be 148.2 Kwh, and deny the Exceptions of the Complainant; THEREFORE,
IT IS ORDERED:
1. That the Exceptions of William D’Ambrosia are denied.

2. That the Initial Decision of Administrative Law Judge Herbert Smolen is adopted.

3. That this Complaint proceeding is terminated and the record thereof is marked closed.

BY THE COMMISSION

James J. McNulty

Secretary

(SEAL)
ORDER ADOPTED: August 11, 2005

ORDER ENTERED:  August 12, 2005
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