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HISTORY OF THE PROCEEDING


On October 15, 2004, Kathy L. Brenneman (Brenneman, Complainant or Customer) filed this formal complaint against PECO Energy Company (PECO, Company or Utility).  She wanted the PUC to determine PECO’s liability for the power surge based upon verification of the exact tree, location thereof and ownership of said tree.  She wants this information to be made available to her.  She attaches to her complaint copy of a letter from Attorney Mackrides on whose office property the tree is supposedly located, and a copy of a report including details of the Company’s original investigation, etc.


Lisa A. Lutz, Esq., filed a timely Answer on behalf of the Company, in which it denies the allegations in part and admits them in part.  PECO admits that a large branch fell down onto PECO’s electric facilities along Providence Road, and caused a power surge that affected Brenneman’s property.  The Company denies liability because the tree was on private property and not under the control and maintenance of PECO.  The Company further avers that the episode occurred on July 21, 2004, and a momentary disturbance occurred on the voltage circuit.  On July 22, 2004, a PECO adjuster made a site inspection and confirmed the basic facts.  A map identifying PECO’s facilities is attached to the Answer. 


By letter dated September 13, 2004, PECO’s Claims department notified Brenneman that her claim was denied because the tree was not on PECO’ property, but rather was on private property.


On January 26, 2005, a hearing notice was issued scheduling an initial in-person hearing on this case for Thursday, April 21, 2005 at 10:00 a. m. in the Philadelphia State Office Building in an available hearing room.  The case was assigned to ALJ Turner (ALJ) for hearing and initial decision.



The hearing was convened as scheduled.  Brenneman appeared and represented herself.  She testified and submitted a memorandum of law presenting her arguments as to why PECO is liable.  It was admitted as Brenneman 1.  Anthony Kanagy, Esq. appeared and represented PECO.  He called one witness, Timothy Grow, from the Claims Department, who sponsored PECO Exhibits One (Letter to Brenneman), Two (PECO Tariff pages), and Three (Copy of BCS decision which were admitted to the record and shall be cited as PECO 1, 2, and 3.  The ALJ requested the submission of two additional exhibits by PECO.  A transcript of 56 pages was created.



Just at the close of the hearing, arrangements were made for Brenneman to meet Grow at the property in question so that he could identify the tree to her.  The ALJ told her she would have to ask for a further hearing if she wanted one.  Tr. 54.  She has not asked for another hearing.



PECO’s exhibits were submitted under letter dated April 29, 2005, and marked as confidential.  The ALJ notified the parties that whether or not exhibits were to be treated as confidential or not was to be determined under 52 Pa. Code §5.423, and requested that PECO file a petition under that section of the regulations, and allowed Brenneman 10 days to respond.  By letter-response dated June 6, 2005, Brenneman responded in opposition.  The ALJ denied confidential treatment by Order dated June 20, 2005.



The record should be considered closed as of June 6, 2005.

FINDINGS OF FACT


1.
The complainant is Kathy L. Brenneman (Brenneman).  At the time of the hearing, Brenneman (Customer) was a residential electric customer of PECO at the service address of 721 N. Jackson Street, Media, PA 19063.  Tr. 11


2.
The Respondent is PECO Energy Company which is a corporation that provides electric and natural gas service for compensation in Pennsylvania.


3.
Timothy Grow (Grow) is a senior claims adjuster in the Claims Division of PECO.  He has worked for PECO for 18 years.  His primary job objectives are to investigate any and all general liability claims for and against the Company.  He has handled claims where trees have interfered with power lines.  Tr. 18-19.  He is familiar with Brenneman’s complaint.  Tr. 20


4.
On July 21, 2004, at approximately 2:00 a.m., a limb fell from a mature oak tree at the property 755 North Monroe Street, near PECO’s facilities that run along Providence Road.  Consequently, a 34 kV line came into contact with a 4 kV line, causing a voltage disturbance and a power surge, which disrupted electric service to Brenneman and several dozen other customers.  Tr. 25-26.  There were no unusual weather conditions that night.  Tr. 41-42


5.
The 34 kV line and the 4 kV line are carried on the same pole, with the 4 kV line running below the higher voltage line.  PECO 5 (showing the location of an under build).


6.
Grow investigated the complaint by performing a site visit the day after the incident.  He determined that a large tree branch did give way, and came into contact with PECO’s aerial primary facilities causing a voltage disturbance to PECO’s customers in that area.  Tr. 21
He inspected the oak tree which was a very, very mature tree.  He identified the tree because the fallen limb was still on-site.  He at first believed it was on private property; actually it is in a public easement right-of-way that runs along Provide Road.  He interviewed the landowner, a commercial law firm with offices on that property.  He ascertained that the tree was further than 10 feet away from PECO’s aerial facilities.  Tr. 13-14, 24-26



7.
Because of his work, Grow has become familiar with PECO’s tree trimming policy.  There is to be a 10-foot circumference of trimming around PECO’s aerial facilities.  Tr. 22; PECO 4



8.
PECO has a Vegetation Management Division.  This division oversees the activities of its contractor Asplundh Tree Expert Company which performs tree trimming for PECO.  Tr. 21-22


9.
The power surge damaged an X Box game system and a printer located in a second floor bedroom in Brenneman’s home, and caused $380.00 worth of damage.  Tr. 14


10.
Brenneman’s computer was not damaged because it was protected by a power surge strip.  She also has a laptop computer that was not damaged because it was not plugged in.  Tr. 14-15


11.
When Brenneman’s complaint came in to PECO, Grow handled the complaint directly with Brenneman.  The claim was denied and she elected to appeal to the PUC.  Tr. 20-21


12.
There is an easement for the pole line wires that runs adjacent to Providence Road.  Tr. 30, 31
DISCUSSION


This complaint is based on allegations of inadequate maintenance of vegetation near PECO’s overhead electric facilities, and as a result, inadequate service.  These allegations fall under Section 1501 of the Public Utility Code (Code), 66 Pa. C. S. §1501, which provides:

§ 1501. Character of Service and Facilities


Every public utility shall furnish and maintain adequate, efficient, safe, and reasonable service and facilities, and shall make all such repairs, changes, alterations, substitutions, extensions, and improvements in or to such service and facilities as shall be necessary or proper for the accommodation, convenience, and safety of its patrons, employees, and the public.  Such service also shall be reasonably continuous and without unreasonable interruptions or delay.  Such service and facilities shall be in conformity with the regulations and orders of the commission.

66 Pa. C. S. §1501 (emphasis added); See also 66 Pa. C. S. §1505 (Proper service and facilities established on complaint) for related authority.  The term “service” is “[u]sed in its broadest and most inclusive sense, [a]nd includes any and all acts done, rendered, or performed, and any and all things furnished or supplied, and any and all facilities used, furnished, or supplied by public utilities . . . in the performance of their duties under . . .” the Code.  66 Pa. C.S. §102.  Thus, the term “service” is clearly broad enough to include the vegetation control practices of a public utility near its overhead facilities.  Section 701 of the Public Utility Code authorizes the filing of complaints against utilities.  Section 57.194 of Chapter 52 of the Pennsylvania Code sets forth requirements for the reliability of electric utilities’ distribution system.  52 Pa. Code §57.194


As the complainant, Brenneman has the burden of proof to show that her allegations are correct, and that she is entitled to the ruling she seeks.  Section 332(a) of the Public Utility Code, 66 Pa. C.S. §332(a), generally provides that a party seeking affirmative relief from the Commission has the burden of proof.  The Pennsylvania Supreme Court has held that the term “burden of proof” means a duty to establish a fact by a preponderance of the evidence.  Se-Ling Hosiery v. Margulies, 364 Pa. 45, 70 A.2d 854 (1950) (Se-Ling Hosiery).  The term “preponderance of the evidence” means one party must present evidence, which is more convincing, by even the smallest amount, than the evidence presented by the other party.  Id.  If a Complainant initially makes out a prima facie case, the burden of going forward with rebuttal evidence shifts to the Respondent, but the ultimate burden of proof does not shift, and remains with the Complainant.  Malcolm Waldron v Philadelphia Electric Company, 54 Pa. PUC 98 (1980) 



In addition to determining whether Complainant has satisfied her burden of proof, care must be exercised to ensure that the material facts underlying the Commission’s decision are supported by substantial evidence.  2 Pa. C.S. §704.  The term “substantial evidence” has been defined by the various Pennsylvania courts as being such relevant evidence that a reasonable mind might accept as adequate to support a conclusion.  More is required than a mere trace of evidence or a suspicion of the existence of a fact sought to be established.  Norfolk & Western R. Co. v. Pa. P.U.C., 489 Pa. 109, 413 A.2d 1037 (1980); Murphy v. Pa. Dept. of Pub. Welfare, 480 A.2d 382 (Pa. Cmwlth. 1984).



Brenneman arrived at the hearing prepared to seek a ruling on PECO’s liability for the damage caused by the power surge at her property on July 21, 2004.  However, when she found that the ALJ would not consider issues of PECO’ liability for damages, she then switched to proceeding against PECO for inadequate maintenance of its aerial lines, and violation of Commission regulations.  Tr. 4-7


Brenneman argues that PECO is in violation of 52 Pa. Code §63.23, which is part of the sub-chapter on telephone service.  Brenneman 1 at 1.  Brenneman quotes the section accurately, but fails to acknowledge that it is part of the Commission’s Telephone Utility regulations.  However, the Commission’s regulations for electric utilities require that “An EDC (electric distribution company) shall install, maintain and operate its distribution system in conformity with the applicable requirements of the National Electric Safety Code (NESC).”  52 Pa. Code §57.194.  PECO’s witness testified that PECO uses the standard of the NESC.  Tr. 38


Brenneman presented no direct evidence to demonstrate that PECO’s maintenance of this particular pair of lines is in violation of the NESC.  She does quote Section 281 of the NESC (relating to tree trimming), which says that trees which may interfere with ungrounded supply conductors should be trimmed or removed.  Brenneman 1 at 2.  It notes that normal tree growth, the combined action of conductors and branches in adverse weather, and voltage and sagging of conductors at elevated temperatures should be considered.  There is testimony that there were no unusual weather conditions on the night that the tree branch fell.  Tr. 41.  Brenneman has not presented evidence that this tree should have been identified by PECO as possibly going to interfere with its lines.  She does argue that since it was a mature tree, PECO should have recognized it as a potential trouble maker.  The ALJ does not find that maturity of a tree alone is a sufficient standard to require action by PECO.


Brenneman argued that the ALJ should not consider PECO’s testimony on this subject because PECO did not answer her discovery in a satisfactory manner because it did not identify the tree.  The ALJ agrees that the discovery response was not satisfactory.  However, the ALJ arranged for a meeting between Grow and Brenneman at the site of the tree, and allowed Brenneman to request a further hearing.  She did not so request.



PECO also has its own internal guidelines for vegetation trimming near aerial electric facilities.  PECO 4.  The standards set for there are more extensive and more complex that PECO’s statement regarding them.  There are different standards for distance of trimming near 4 kV and 34 kV lines, and for different vegetation according to the speed of its growth.  PECO 4 at 17-18.  However, Brenneman presented no evidence that the maintenance of these particular lines was in violation of PECO’s own internal guidelines.


Brenneman essentially takes the position that since the branch fell and landed on the line, PECO should have anticipated it, and pruned that branch.  This is not a reasonable expectation.  The Code and regulations only require that “service shall be reasonably continuous and without unreasonable interruptions or delay.”  Moreover, Brenneman had protected her computer with a surge protector strip, and her laptop by leaving it unplugged.  She could have taken the same steps with her X Box system and printer.  She gave no explanation why she did not.


The ALJ concludes that Brenneman did not meet her burden of proof to show that PECO provided inadequate service by failing to properly trim the tree from which the branch fell which caused the power surge in question.
CONCLUSIONS OF LAW


1.
The Commission has jurisdiction of the subject matter and the parties.  66 Pa.C.S. §§102, 701, 1501; 52 Pa. Code §57.194


2.
Brenneman, as the complainant, had the burden of proof to support her complaint and the relief she sought.  66 Pa. C.S. §332(a).  She did not meet this burden.


3.
PECO complied with the Commission’s regulations by complying with the NESC.
ORDER


THEREFORE,



IT IS ORDERED:


1.
The above-captioned complaint docketed at C-20043872, Kathy L. Brenneman v. PECO Energy Company is hereby dismissed, and the case shall be marked closed.








____________________________________





Allison K. Turner






Administrative Law Judge

Dated:

June 28, 2005
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