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HISTORY OF THE PROCEEDINGS


On October 13, 2004, Franklin Simon (the Complainant) filed a complaint with the Pennsylvania Public Utility Commission (the Commission) against PECO Energy Company (the Respondent).  In the complaint, the Complainant essentially alleged that his meter was not calibrated and that the meter needed to be independently tested for accuracy.  He asked that the meter be independently tested.  



On November 8, 2004, the Respondent filed an answer to the complaint.  It stated that the Complainant’s meter was installed and tested for accuracy on March 29, 2002, that the Respondent had made numerous attempts to schedule a field visit to inspect the meter and evaluate his appliances for potential usage, but that he continued to refuse access to his property.



On April 15, 2005, a hearing on the complaint was held.  The Complainant proceeded unrepresented.  The Respondent was represented by Lisa Lutz, Esquire, who presented the testimony of two witnesses and introduced four exhibits which were admitted into the record.



Toward the end of the hearing, I asked counsel for the Respondent to provide me with the Complainant’s Account Statement for the comparable periods of August 2000 and August 2001.  On April 21, 2005, the Respondent filed this statement with me, which will be marked as PECO Exhibit 5 and which will be admitted into the record.



The record was closed on April 21, 2005 when PECO Exhibit 5 was received.

FINDINGS OF FACT


1.
The Complainant is a residential customer of the Respondent and takes service at 4995 Paist Road, Doylestown, Pennsylvania (PECO Exhibit 1).



2.
Two adults and two children live at this address (N.T. 11).   



3.
The Complainant’s residence is a two-story house, consisting of 4 bedrooms and a basement (N.T. 11).  



4.
The Complainant’s electric appliances consist of a refrigerator, two coolers, three televisions and three computers (N.T. 11, 12).  



5.
On March 8, 2002, the Complainant’s meter was changed as part of the Respondent’s automated reading device (AMR) initiative (N.T. 17, 18).  



6.
For the billing period of 30 days from July 22, 2003 to August 21, 2003, the Complainant consumed 1752 kwh or 58.4 kwh a day (N.T. 18; PECO Exhibit 1).   



7.
For the billing period of 29 days from July 23, 2002 to August 21, 2002, the Complainant consumed 3086 kwh or 106.4 kwh a day (N.T. 19; PECO Exhibit 1).



8.
For the billing period of 31 days from July 23, 2001 to August 23, 2001, the Complainant consumed 2365 kwh or 76.2 kwh a day (PECO Exhibit 5).



9.
For the billing period of 33 days from July 21, 2000 to August 23, 2000, the Complainant consumed 1276 kwh or 38.6 kwh a day (PECO Exhibit 5).



10.
As of the date of this hearing, the Complainant owed the Respondent $267.58, which was not due until April 18, 2005 (N.T. 19; PECO Exhibit 1).



11.
The Respondent attempted to schedule a visit at the Complainant’s house to perform a meter test and a cost estimate of the Complainant’s appliances on September 29 and October 24, 2003, and October 29, 2004.  The Complainant refused the offer and wanted a third party to do this (N.T. 19-21).

DISCUSSION


Section 332(a) of the Public Utility Code, 66 Pa. C.S. §332(a),
 provides that the party seeking relief from the Commission has the “burden of proof.”  “Burden of proof” is a duty to establish a fact by a “preponderance of the evidence.”  The term “preponderance of the evidence” means that one party has presented evidence which is more convincing, by even the smallest amount, than the evidence presented by the other party.  Se-Ling Hosiery v. Margulies, 364 Pa. 54, 70 A.2d 854 (1950).  In other words, “preponderance” is not dependent on the number of witnesses testifying on either side but rather on the credibility of the testimony in the light of all the evidence in a case.  Burch v. Reading Co., 240 F.2d 574 (3d Cir. 1957) cert. denied, 353 U.S. 965 (1957).



Under these principles the Complainant, as the party seeking relief, has the burden of proof.  In the context of a billing dispute such as this, the Complainant has the burden of proving by a preponderance of the evidence that (1) the disputed bills are abnormally high when compared to prior usage patterns, and that (2) the pattern of usage has not changed.  Waldron v. Philadelphia Electric Company, 54 Pa. PUC 98 (1980).  If the utility fails to rebut this evidence, the Complainant would prevail.



Also the Commission has stated that although the meter test results are important, but standing alone, they may be insufficient rebuttal testimony.  However, if in addition to the meter test results, the utility places into the record testimony to rebut the Complainant’s prima facie case, the burden of going forward shifts to the Complainant to prove that the meter in question is defective.  Replogle v. Pennsylvania Electric Company, 54 Pa. PUC 528 (1980).  If the Complainant is unable to marshall direct proof that his meter has malfunctioned, he can prove his case by circumstantial evidence that the metered usage has exceeded the actual usage.  Milkie v. Pa. PUC, 768 A.2d 1217 (Pa. Commonwealth Ct. 2001).



Here, the Complainant complained about his August 2003 bill.  He testified that he took a vacation in August 2003, from August 9 to August 28, that his actual use of electricity for this month ought to be low, but that his bill was higher as compared with those of other people in the neighborhood.  Further, he turned off or unplugged everything he could except for the refrigerator (N.T. 3, 4).  



The Complainant failed to produce any competent evidence, testimonial or documentary, in support of his position.  His testimony was of a general nature, and contained only assertions.  No matter how honest and strong his assertions are, they cannot form a basis for a finding in his favor.  “Mere bald assertions, personal opinions or perceptions do not constitute evidence.”  Pennsylvania Bureau of Corrections v. City of Pittsburgh, 516 Pa. 75, 532 A.2d 12 (1987).



The suggested comparison is improper.  Essentially, the consumption of a particular house depends not only on the size and age and the insulation of the house, but also on the number of appliances which are used in it.  And the manner in which the electricity is used by the people who live in that particular house, not by some other people who live elsewhere, will be determinative of the amount of electricity consumed in that house.



Further, the Respondent testified that the Complainant’s daily consumption in August 2003 (58.4 kwh) is not excessively high when compared to prior usage patterns:  August 2002 (106.4 kwh), August 2001 (76.2 kwh) and August 2000 (38.6 kwh).



Finally, it should be noted that in a billing dispute both the actual and the potential use of energy play an important role.  When the actual use is within the potential use, the amount registered on a properly functioning meter reflect the consumption in the home.  Thompson v. Pennsylvania Electric Company, No. F-8703782 (Pa. PUC March 3, 1988).  There is no way of knowing whether the Complainant’s actual use is not within his potential use or whether his meter does not properly function when he did not allow the Respondent to visit his house to perform a meter test.



About his request for a third party testing the meter, the Commission’s regulations only provide for tests to be performed by a public utility and the Commission upon a written request, payment of the fee specified in 52 Pa. Code §57.22,
 and the condition under which the fee is refunded.  In addition, the Respondent’s utility tariff (list of rates and rules for service) that has been approved by the Commission has the force of law and is binding on both the utility and the utility’s customers.  Pennsylvania Electric Co. v. Pennsylvania Public Utility Commission, 663 A.2d 281 (Pa. Cmwlth. Ct. 1995); Brockway Glass Co. v. Pennsylvania Public Utility Commission, 63 Pa. Cmwlth. Ct. 238, 437 A.2d 1067 (1981).  For a customer to carry his or her burden of proof, the customer must show that a utility’s Commission-approved practices are no longer reasonable.  Schellhammer v. Pennsylvania Public Utility Commission, 157 Pa. Cmwlth. Ct. 86, 629 A.2d 189 (1993).  The Respondent’s Tariff (PECO Exhibit 4) provides that the Respondent will make periodic tests at its expense and additional tests or inspections at the request of a customer in order to maintain the meters at a high standard of accuracy.  The Tariff is also silent on meter tests by a third party.  There is nothing in the record to indicate that the Commission’s regulations or that the Respondent’s testing practices are no longer reasonable.



For the reasons stated above, I conclude that the Complainant has not carried his burden of proof.

CONCLUSIONS OF LAW


1.
The Commission has jurisdiction over the parties and the subject matter of this dispute.



2.
The Complainant has failed to carry his burden of proof.

ORDER


THEREFORE,



IT IS ORDERED:



1.
That the complaint of Franklin Simon against PECO Energy Company at Docket No. C-20043761 is dismissed for his failure to carry his burden of proof.

Date:
 
June 29, 2005



____________________________________








Ky Van Nguyen








Administrative Law Judge

� 	Section 332(a) of the Public Utility Code provides:





	“(a)  Burden of Proof. – Except as may be otherwise provided in section 315 (relating to burden of proof) or other provisions of this part or other relevant statute, the proponent of a rule or order has the burden of proof.





� 	52 Pa. Code §57.22 provides:





   (a)  Tests by the public utility.  A public utility shall make a test of the accuracy of registration of a service meter upon the written request of the customer for whom the meter is installed upon payment of the fee specified in this section.  If a customer desires either personally or by a representative to witness the testing of a meter, the customer may require the seal of the meter to be broken only in the customer’s presence or that of a representative.  If the meter tested upon request is found to be accurate within the limits specified in §§57.20 and 57.21 (relating to watthour meter testing; and demand meter testing), the fee shall be retained by the public utility furnishing the service and the fee paid by the customer shall be refunded.  A report of the test shall be made to the customer.





   (b)  Tests by the Commission.  If service meter test is to be made by the Commission upon written request and payment of the fee by the customer, as specified in this section, the public utility owning the meter shall be notified that a test is to be made and shall have a representative present to open the meter, assist in the test and adjust and seal the meter after the test.  If a tested meter is found to be accurate within the limits specified in §§57.20 and 57.21, the fee paid for the test shall be retained by the Commission.  If not so found, the fee shall be refunded to the customer and the cost of the test shall be borne by the public utility furnishing the service.  A public utility may apply in writing for a test of a meter and, upon payment of the fee specified for that class of meter, the Commission will make the test and furnish the public utility with a record of the results.





   (c)  Meter testing fees.  Meter testing fees for watthour and demand meters shall be as follows:





   (1)  Direct current and single-phase self-contained watthour meters operating on 600 volts or less shall be $20.





   (2)  Single-phase transformer-rated and polyphase watthour meters with or without instrument transformers shall be $38.





   (3)  In addition to charges associates with paragraphs (1) and (2) there shall be an additional charge of $11 for block interval or thermal demand registers and separate demand recorders.
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