BEFORE THE
PENNSYLVANIA PUBLIC UTILITY COMMISSION
Dirlam Brothers, Inc.
:

:

v.
:

C-20042925

:
PPL Electric Utilities Corporation
:
INITIAL DECISION 
Before

Ember S. Jandebeur
Administrative Law Judge 
HISTORY OF THE PROCEEDINGS 
This Initial Decision denies the relief requested in and dismisses the Formal Complaint of Dirlam Brothers, Inc. at Docket No. C-20042925.

On April 28, 2004, Dirlam Brother, Inc, (Complainant) filed a Formal Complaint (Complaint) with the Pennsylvania Public Utility Commission (Commission) against PPL Electric Utilities Corporation (Respondent or PPL).  In the Complaint, the Complainant alleged that PPL improperly calculated their business’ use.  The Complainant requested that the Commission hold a hearing and stop a scheduled termination.
On June 4, 2004, the Respondent filed its Answer to the Complaint.  Respondents’ Answer denied their calculation was wrong and asserted that the billing was based upon actual meter readings.  The Respondent also indicated that there had been a billing error that resulted in the Complainant being billed for 1/40th of their actual usage, and that PPL mailed a corrected and accurate bill.  The Respondent asked that the Commission deny the relief requested and dismiss the Complaint.
On February 28, 2005, a hearing in this matter was held.  Both Parties appeared represented by counsel.  The Complainant submitted no exhibits.  Respondent submitted two (2) exhibits, both were admitted into the record.  A written transcript of the hearing was produced comprising forty-two (42) typewritten pages.  The record in this matter closed on April 1, 2005.
FINDINGS OF FACT
1. Dirlam Brothers, Inc., the Complainant, is a commercial customer of the Respondent that receives electric service at their business located at Route 739 Lumber Yard, Hawley, Pennsylvania, Pike County, 18424.  The billing address is 20 Oak Street, Narrowsburg, New York 12764.  PPL Exh.1
2. The Complaint stated on his Complaint that PPL improperly calculated their bill.  The Complainant testified that he “question[ed] the bills for December [2002], January [2003], February [2003], those three months.”  (NT 13)  The Complainant’s counsel stated they were challenging January, February, and March of 2003 and later stated it was “probably” December 2002, and January, February, March of 2003.  (NT 15).  The Complainant and his counsel left it to the administrative law judge (ALJ) to figure out what exactly was incorrect.  NT 19

3. No evidence or testimony of the December 2002 charges was provided by either party.  PPL Exh. 1, No exhibits were submitted by Complainant.

4. Of the potentially challenged months, only January 2003 – March 2003 charges had documentation.  PPL Exh. 1

5. The original charges for January 24, 2003, taken from an actual reading, were $48.47, for 222 kilowatt hours (kwh).  For February, no reading was taken.  An estimated reading was done for March 12, 2003, and the charges were $25.76 for 201 kwhs.  Another reading was taken in March on March 26, 2003, an actual reading.  The March 26, 2003, charges were $25.29 for 48 kwhs.  PPL Exh. 1

6. All of the original charges from the January 2003-March 2003 readings were done on an as read or as estimated basis, i.e., no multiplier was applied to the account readings.  NT 24
7. Complainant’s account is a commercial account that has current transformers (or CT) attached to “step down” the power going to the account in such a way that the meter can read the usage without “burning up.”  NT 22

8. Complainant’s current transformers are at a 200/5 ratio, which breaks down to a 40/1 ratio.  For every 40 amperes (AMPs) of power going to the Complainant, one is recorded on the meter.  The Respondent confirmed the current transformer configuration on the Complainant’s service by a field check of the meter.  NT 22, 23
9. During a routine audit of Complainant’s account, the Respondent determined that the Complainant’s account did not have the 40/1 ratio multiplier noted on it and that as a result the bills being sent to the Complainant were wrong. NT 24

10. The Respondent recalculated Complainant’s bills for the period October 24, 2002 – May 27, 2003.  PPL Exh. 1

11. The recalculated bill for January 2003, was $1,028.24.  PPL calculated that by multiplying the actual reading of kwh used of 222, by 40 (the CT multiplier explained above) and arrived at 8,800 kwhs used.  February was recalculated in the same manner, i.e., 201 kwh multiplied by 40 or 8,040 kwhs used and resulted in the recalculated bill of $768.68.  March was done the same, i.e., 110 kwhs used multiplied by 40 became 4,400 kwhs used for a recalculated bill of $499.30.  The total challenged portion of the Complainant’s bills for service cannot be determined because the Complainant did not delineate what portions of these three bills he believed were incorrect.  PPL Exh. 2
12. The basis of Complainant’s challenge was his assertion that they were not yet open for business and that therefore, could not have used the amount of electricity re-billed.  The only proof offered to support Complainant’s challenge was his testimony.  NT 8-9
13. The Complainant believed something was wrong with PPL’s meter for the months in question, (January – March 2003) but did not request the meter be checked for accuracy at that time, nor at the hearing.  The Complainant does not challenge or disagree with his bills after the March bill.  NT  9,13
14. The Complainant believed his bill for the challenged months could have been approximately $400 per month, and asserts that a bill for $1,200.00 would have been understandable, but that the $3,092.60 was not justified and that he was unfairly treated.  NT 10,13

15. The recalculated bill of $3,092.60 covering October 24, 2002-May 27, 2003, included $2,296.22 for October 24, 2002-March 26, 2003, and $935.67 for March 26, 2003-May 27, 2003.  The total recalculated bill for this period was $3,231.89, the Complainant had already paid $139.29, the balance due was then $3,092.60.  NT 25-27
16. The Respondent spoke with Ms. Karen Hiller, of Dirlam Brothers, Inc. on two occasions, once on July 3, 2003 and another on July 11, 2003. During those discussions, the Respondent’s representative, Mr. Michael Capitano, explained the current transformer and multiplier issue that created the need to recalculate the Complainant’s bill.  NT 29, 35-36
DISCUSSION
The Complainant in this matter comes before the Commission’s Office of the Administrative Law Judge (OALJ) because he believed his company was billed wrongly (i.e., too much) and treated unfairly.  The Pennsylvania Public Utility Code places the burden of proof in high bill complaints upon the Complainant.  66 Pa. C. S. §332(a).  The Commission promulgated a rule in Waldron v. Philadelphia Electric Company, C-77100047, 54 Pa. PUC 98, 1980 Pa. PUC LEXIS 90 (1980), which provided that in such proceedings a complainant may establish a prima facie case that can not be defeated, in limine, by the complainant's failure to prove the utility's meter was misread or otherwise inaccurate.  Recognizing that technical expertise to test meter accuracy may not be available to a complainant, the Commission in Waldron established other evidentiary criteria for determination upon the whole record of whether a complainant has established a prima facie case.
Under these requirements, a complainant may establish a prima facie case by showing that his power usage for the billing period in question was unchanged from earlier periods and his bill for the same period was higher than previous bills.  The burden of going forward, not the burden of proof, then shifts to the utility, which must then rebut the complainant's case with co-equal evidence.  Under Waldron the fact finder measures the weight of all the evidence so that the mere proof by the utility that its power measuring devices were accurate is no longer the sole determinant as to whether there is a basis to a complaint of over billing.
Thus, essentially the Waldron Rule is an evidentiary device by which a utility customer's complaint of over billing is protected from dismissal during the early stages of litigation.  Even if the rule's requirements are met, a complainant remains obligated to prove his case after the utility presents its rebuttal evidence.  Burleson v. PA PUC, 501 Pa. 433, 461 A. 2d 1234 (1983).


In Waldron the Commission established a policy allowing a complainant to establish a prima facie case of overbilling with a showing that:  (1) the number of inhabitants has not changed; (2) there were no prior billing abnormalities; and, (3) the customer could not have used the amount of energy for which he or she is charged.  If a complainant is successful in establishing a prima facie case, then the burden of going forward with the evidence shifts to the utility.  



Subsequent to the Commission’s ruling in Waldron, the Commonwealth Court described the Waldron Rule as follows:

While the rule is often explained that the ratepayer must establish certain specific elements in order to make out a prima facie case of overbilling by a utility company, we believe this view is too restrictive.  Rather, the controlling principle is that even where the utility can present evidence that it has tested the customer’s meter and found it to be accurate the customer may, nonetheless, prove his case by circumstantial evidence which would support a finding that the metered usage exceeded the actual usage.  Thus, as our Supreme Court has explained, the rule operates as a device by which the complainant is protected from dismissal because of his inability to marshal direct proof that his meter had malfunctioned.  Burleson v. Pennsylvania Pub. Util. Comm’n, 501 Pa. 433, 435-36, 461 a.2d 1234, 1235 (1983).  Any circumstantial evidence which meets this standard will establish a prima facie case.  

Milkie v. Pa. PUC, 768 A.2d 1217, 1219-1220 (Pa. Cmwlth. 2001).
Additionally, with regard to the burden of proof, to establish a sufficient case and satisfy the burden of proof, a complainant must show that the respondent public utility is responsible or accountable for the problem described in the Complaint.  Patterson v. Bell Telephone Company of Pennsylvania, 72 PA PUC 196 (1990), Feinstein v. Philadelphia Suburban Water Company, 50 PA PUC 300 (1976).  Such a showing must be by a preponderance of the evidence.  Samuel J. Lansberry, Inc. v. Pa. Public Utility Comm’n, 134 Pa.Commw. 218; 221-222, 578 A.2d 600; 602 (1990), alloc. den., 602 A.2d 863 (1992).  That is, by presenting evidence more convincing, by even the smallest amount, than that presented by the other party.  Se-Ling Hosiery v. Margulies, 364 Pa. 45, 70 A.2d 854 (1950).  Additionally, any finding of fact necessary to support the Commission’s adjudication must be based upon substantial evidence.  Mill v. PA Public Utility Comm’n, 67 Pa.Commw. 597, 447 A.2d 1100 (1982), Edan Transportation Corp. v. PA Public Utility Comm’n, 154 Pa.Commw. 21, 623 A.2d 6 (1993), 2 Pa.C.S. §704.  More is required than a mere trace of evidence or a suspicion of the existence of a fact sought to be established.  Norfolk and Western Ry. v. Pa. Public Utility Comm’n, 489 Pa. 109, 413 A.2d 1037 (1980); Erie Resistor Corp. v. Unemployment Compensation Bd. of Review, 194 Pa.Super. 278, 166 A.2d 96 (1960); Murphy v. Dep’t of Public Welfare, White Haven Center, 85 Pa.Commw. 23, 480 A.2d 382 (1984).
In the case sub judice, the Complainant testified that he was not fully open during the months of January-March 2003.  He opened for business on March 27, 2003, however, he did not provide any testimony or evidence related to what portions of his buildings at the property were being worked on in preparation for opening, he did not describe with any detail what equipment and tools were used to ready the buildings.  In fact, the Complainant did not provide any documents whatsoever; he relied exclusively on his oral testimony. Similarly, he provided no other witnesses to support his testimony. The Complainant and his counsel did not come to terms amongst themselves what months were being challenged as noted in the Findings of Fact Number 2, above.  The Complainant stated he thought he was treated unfairly, but confirmed during his testimony that he did not challenge any of his bills subsequent to the March 26, 2003 bill.  All of the subsequent bills were rendered under the same meter, using the same multiplier.   
The Complainant did not present a prima facie case as described in Waldron,  Burleson, or Milkie.  The Complainant and his counsel appeared to expect the ALJ to figure out what he was arguing and where his evidence was, and what the ALJ thought were errors as opposed to the Complainant and his counsel providing a specific complaint with attendant testamentary and documentary evidence, i.e., proof of their position.  
An ALJ is specifically not allowed to make a party’s case for them and must remain neutral at all times.  (“The functions of all presiding officers shall be conducted in an impartial manner.”)  66 Pa. C.S. §331(c) I have no alternative but to find that the Complainant did not make a prima facie case and clearly did not meet his burden of proof.
CONCLUSIONS OF LAW
1. The Commission has jurisdiction over the parties and the subject matter of this dispute.  66 Pa. C.S.A. §701
2. The Complainant bears the burden of proof.  66 Pa. C.S.A. §332(a)

3. The Complainant did not meet his burden of proof.
ORDER
THEREFORE,
IT IS ORDERED:
1.
That the Formal Complaint of Dirlam Brothers, Inc against PPL Electric Utilities Corporation at Docket No. C-20042925 is dismissed. 

Date:
June 30, 2005




_________________________________








Ember S. Jandebeur







Administrative Law Judge
� NT stands for Notes in Testimony and indicates where in the written transcript of the hearing the testimony appeared.
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