BEFORE THE

PENNSYLVANIA PUBLIC UTILITY COMMISSION
Ronald Ragland



:







:



v.




:


F-01386826






:


Philadelphia Gas Works


:
INITIAL DECISION

Before

Allison K. Turner

Administrative Law Judge

HISTORY OF THE PROCEEDING


On May 10, 2004, Ronald Ragland (Ragland, Complainant or Customer) filed this complaint against the Philadelphia Gas Works (PGW, Company or Utility).  This case is an appeal from a Bureau of Consumer Services (BCS) decision on Complainant’s informal complaint.  Ragland alleged that PGW has falsely averred that it could not get into his house to read the meter, and avers that he himself has admitted the meter reader on numerous occasions.  He alleges that when the meter was changed that the service man told him that the gas meter that was taken from his house was registered to another house with an active account, but that this meter had stayed in his house for two years.  He admits changing to gas heat in 1998, and avers that he called PGW three times to report the change, and avers that a female employee came out approximately two years later to change the gas meter, but there was no finding of fact on usage.  


Ragland alleges that mistakes were made as a result of PGW’s negligence and/or poor service.  He avers that he has paid every bill that was issued to him.  Now PGW has issued him a bill for $8,000.00 plus, and he asserts that he does not owe them anything other than current usage. 



On June 15, 2004, PGW filed its Answer to the Complaint.  PGW avers that the account was initiated on July 13, 1991 as a non-heating account, and that the classification was not changed until April 1, 2004.  PGW admits that it attempted a meter exchange on July 26, 2002, but that the exchange never occurred, and that mistakenly the meter exchange took place at another address and was entered at Ragland’s address.  It further avers that this error was corrected.  PGW denies the averments as to the error in billing, and other averments that are conclusions in Paragraph 3.  PGW admits that it gave Ragland a bill for previously unbilled services in the amount of $4,066.13 after a meter change on 8/28/02, for the time period 8/09/94 to 8/28/02.  



This formal complaint is an appeal of a BCS decision that found that Ragland’s balance was correct as rendered, and provided relief for the complainant in the form of a credit of $813.00, representing a 20% adjustment of the original bill, and a waiver of late payment charges in the amount of $1,219.88.  


PGW attaches a listing of Bills and Payments to its Answer as Exhibit A.



The Office of Administrative Law Judge (OALJ) undertook mediation review of this case on May 25, 2004.  On September 30, 2004, mediation review concluded and a report was submitted as required by an Interim Order Setting Settlement Conference.



On October 8, 2004, a hearing notice was issued scheduling an Initial Hearing to be held on this case on Tuesday, November 30, 2004 at 2:00 p.m. in the Philadelphia State Office Building.  The case was assigned to Administrative Law Judge Allison K. Turner (ALJ) for hearing and decision.



On October 19, 2004, the ALJ served a Prehearing Order establishing procedures to be followed before and at the hearing.


The hearing was held as scheduled.  Ragland appeared and represented himself.  He testified but submitted no exhibits.  Laureto A. Farinas, Esq. appeared and represented PGW.  He called one witness, Linda Pereira, and submitted eight (8) exhibits which were admitted to the record as PGW 1 (Total Billing and Payments since 8/28/2002); 2 (Account History); 3 (Account History); 4 (Usage Analysis); 5 (Meter Exchange Records); 6 (Meter Information); 7 (Account Contacts); and, 8 (BCS Decision).  A transcript of 138 pages was created.



The record should be considered closed as of January 7, 2005.

FINDINGS OF FACT


1.
The Complainant is Ronald Ragland, who resided at 4565 N. 19th Street, Philadelphia, Pennsylvania 19140 at the time of the hearing and during the disputed period.  He is and was a customer of PGW for GS Service.  He has been a PGW customer at this address for 17 years.  Tr. 11; PGW 1


2.
The Respondent is the Philadelphia Gas Works (PGW), which is a municipal entity that manages the natural gas facilities and service provided within the City of Philadelphia.



3.
Linda Pereira is employed by PGW as a senior customer staff review officer.  She reviews accounts regarding both informal and formal complaints filed against PGW before the Commission.  She reviewed both Ragland’s formal and informal complaints.  Tr. 36-37


4.
As of the date of the hearing, Ragland’s outstanding balance was $6,418.66.  Tr. 40, PGW 1 at two



5.
Ragland filed an informal complaint with the Bureau of Consumer Services (BCS) at BCS No. 1386826.  By informal decision dated April 9, 2004 at this docket number, BCS directed Ragland to pay PGW a monthly amount of $359.00, based on a budget amount of $319.00 and an amount on arrears of $40.00.  At the time of the hearing, Ragland had not fully complied with the BCS decision monthly payment amount.  Tr. 26-28, 93; PGW 2, PGW 8.



6.
PGW waived all late payment charges from April 2004 until the date of the hearing.  The amounts show on the exhibit as LCPWVE, $475.40 and $113.25.  Tr. 41; PGW 2


7.
PGW also waived late payment charges prior to the BCS decision which totaled approximately $1,200.00.  Tr. 41; PGW 3



8.
PGW entered a change of Ragland’s meter into its computer records on or around August 5, 2002.  PGW then issued a bill for $2,949.22 to Ragland.  Both the computer entry and the bill were erroneous, and both were cancelled.  Tr. 44-49; PGW 2


9.
PGW changed Ragland’s meter and installed an AMR meter on August 28, 2002, but the AMR meter did not begin to function effectively until October 3, 2002.  Tr. 44



10.
PGW then issued Ragland a bill for $4,066.13.  PGW 2; Tr. 52-53.  Until then, his balance had been comprised of his September bill in the amount of $65.47, which he paid.  PGW cancelled this latter bill.  Tr. 56; PGW 2


11.
Prior to the meter change, PGW had not read Ragland’s meter for 96 months.  During this time, he was billed on system generated estimates, as denoted by the use of “Y” on PGW’s exhibits.  The last actual meter reading of Ragland’s meter was on August 9, 1994.  From then until July 5 and September 4, 2002, Ragland was billed on system generated estimates.  PGW 2


12.
Ragland paid these bills regularly and mostly on time.  PGW 2.  At the time of the meter change, he had a zero balance.  Tr. 100


13.
On its bill for the period dated July 5, 2002 to October 3, 2002, PGW billed Ragland in the amount of $4,066.13.  PGW 2.  This bill was calculated by taking the removed index of Ragland’s old meter, No. 1717183, which was 9283, and subtracting the estimated index for July 2002, which was 5424, which produced an amount of 3859.  PGW then added back in the usage index for the September 2002 bill it had cancelled, which was 75, producing a total unbilled usage amount of 3934.  Tr. 57-60; PGW 2 at 5 of 7.  This bill is intended to collect all unbilled usage for the past 96 months.


14.
BCS also directed PGW to credit Ragland’s account with $813.00 (20% because Ragland did not have correct information to manage his usage), and to waive all late payment charges from August 28, 2002 until the present [April 2004] which amounted to $1,219.88.  PGW complied with these directives.  Tr. 65-66; PGW 2


15.
Ragland’s meter is in the basement of his home.  Tr. 13.  Ragland is employed as a truck driver.  During much of the disputed period, Ragland arranged his working hours so as to be home during the day because he was raising two daughters on his own.  Tr. 129.


16.
Ragland installed gas heat in 1998.  Tr. 11.  He made three phone calls to PGW to tell them about this because he wanted someone to come out and check if the meter size was correct.  Tr. 12


17.
Ragland lives in a two-story, four-bedroom corner house.  He has gas heat, a gas stove, gas hot water, and an electric dryer.  Tr. 21-23


18.
The evidence shows that Ragland lives with his two adult daughters, aged 19 and 21 years, who are now in the Jobs Corps, which takes them away from home.  They do not get paid.  He is still responsible for their clothing and traveling back and forth, and their cost of living when they are at home.  Tr. 134


19.
Ragland earns $13.00 per hour, and works a 40-hour week.  His take-home pay is $383.00.  Tr. 131-132.  Based on this, his monthly net income is about $1,532.00.  Ragland’s net income falls between 151% and 200% of poverty for one person on the most recent chart of incomes tied to Federal poverty guidelines.  Income Levels Tied to Federal Poverty Guidelines (66 Pa.C.S. §1405 (B)) – Effective 2/18/05



20.
His gross monthly income for himself alone is approximately $2,080.00 ($13.00 x 40.00=520 x 4 =$2080).  This income falls between 251% and 300% of poverty for one person on these same guidelines.  Id.


21.
If his daughters are included in his household, his net income is below 135% of poverty, and his gross income is just above 151% of poverty.  Id.

DISCUSSION



The legislature passed the Natural Gas Choice and Competition Act, codified at 66 Pa. C. S. §§2201-2212, which became effective on July 1, 1999, to provide for the restructuring of the natural gas industry in Pennsylvania.  As part of the restructuring process, the legislature directed the Commission to take jurisdiction over the Philadelphia Gas Works as of July 1, 2000, although certain preexisting items, such as the tariff, would be allowed to continue until the completion of PGW’s restructuring case, which was filed July 1, 2002, and completed by Commission review and Opinion and Order of April 1, 2003.  66 Pa. C. S. § 2212(d), (g).  As a result of this Order, PGW’s restructuring tariff went into effect on September 1, 2003.


At the time the complaint was filed on or around May 10, 2004, the Commission clearly had jurisdiction over it because it was filed almost (4) years after the effective date of the legislative provisions that created the Commission’s authority over PGW.  However, during two years of that time, PGW’s tariff was the primary source of authority on its customer relations, and the Commission’s regulations on Residential Service for gas, electric and water utilities found at Chapter 56 of Title 52 of the Pennsylvania Code come into play where PGW’s tariff was silent.  PGW came fully under the Commission’s jurisdiction in September 2003 when its restructuring case was implemented.



Thus, both the PGW tariff and Commission’s regulations might be examined in relation to this case.  PGW’s own tariff required that it exert its best efforts to obtain an actual meter reading for customers regularly, and at least every six (6) months for customers without automatic meter reading (AMR) devices.  Section 3.21(c) of PGW’s Tariff, effective July 3, 2000



A number of events in the allegations made here occurred prior to July 1, 2000.  The Commission’s general statute of limitations is 3 years from the date at which liability arose.  66 Pa.C.S. § 3314(a).  The Commission has ruled that in cases such as this, where the problem is created by prolonged failure to read the customer’s meter, it will apply a statute of limitations of four years.  Wanda O. Johnson v. Philadelphia Gas Works, F-01231082, Opinion and Order entered May 28, 2004 (Johnson v PGW).  Other statutes of limitations are codified in Pennsylvania law.  The Commission can assess civil penalties of up to $1,000.00 per violation for violations of the Public Utility Code and its regulations. 66 Pa. C. S. §3301.


Evidence submitted for the record in the rate case at PUC, et al. v PGW, R-00006042, et seq., provides some relevant background for this case and other cases, namely, A Stratified Management and Operations Audit of Philadelphia Gas Works, admitted to the record as Administrative Counsel Exhibit 1 (Admin. Cnsl. 1).  In July 1999, PGW implemented a new Billing Collection and Customer Service (BCCS) computer based program, which the audit report characterizes as “flawed” and “disastrous”, “which resulted in…loss of integrity of customer records, and poor customer service…”  “In the fall of 2000, personnel were still trying to correct over 10,000 customer billing exceptions created by the BCCS conversion.”  Admin. Cnsl. 1 at VIII-1, VIII-14 – VIII-15XI-1, XI-5 – XI-9.  Some of the billing activity in this case, including many of the estimates, took place during this time period.



Since PGW now comes within the Commission’s jurisdiction, the allegations of this complaint fall under Sections 701, which authorizes the filing of complaints, and 1501, which requires that service be reasonable and adequate, of the Public Utility Code (Code), 66 Pa. C. S. §§701 and 1501.  The term “service” is clearly broad enough to include the billing and collection practices of a public utility, including PGW.  66 Pa. C.S. §102. 



This is primarily a service case, and not an ability to pay case.  The service issue here revolves around meter reading and accuracy of billing.  PGW testified that the meter in Ragland’s residence was #1717183, which was originally set in July 1991.  PGW Exh. 6.  In early August 2002, there was an unsuccessful attempt to remove this meter and exchange it with an AMR meter #2013370, which was actually installed at 4665 N. 19th Street.  In early August, PGW had entered in its records that it had removed the meter from his house and installed AMR meter #2013370, and billed him in the amount of $2,949.22 based on the removed index on the meter at 4665 N. 19th Street.  When Ragland complained about this bill, PGW discovered its error, and cancelled this bill and deleted the incorrect information from its computer. 



Then, after this confusion, PGW really did remove Ragland’s meter #1717183, and installed an AMR meter #1759044.  PGW admits that it failed to read Ragland’s meter #1717183 for 8 years.  At the end of the 8 years, when it finally read Ragland’s meter, PGW on October 3, 2002, presented him with a bill in the amount of $4,066.13 based on the removed index for #1717183 of 9283.  


The primary issue raised by the complaint is the actual size of the arrearage, and how much of the arrearage Ragland is responsible for.  Ragland contends that the arrearage was accumulated through the fault of PGW; that he is not responsible for any of it; and, that PGW should absorb the entire arrearage.  In fact, based on the evidence of record, the accumulation of the arrearage was PGW’s fault because of its improper estimation and billing.  Unfortunately for Ragland, payment for consumed gas is rarely based on fault, although it previously may have been a mitigating factor in setting the length of the payment arrangement.


BCS found that the arrearage was correct as rendered, and set a payment arrangement of $319.00 a month, plus $40.00 towards the arrears monthly.  Ragland asserts that he cannot afford this amount:  “I tried to pay what they send me...I can’t afford $319.00 a month.  That’s...my rent.”  Tr. 129.  However, this testimony does not convert this case into an ability-to-pay case. 
  Ragland freely admits that he did not fully comply with the BCS decision.  He claims that someone at the Commission told him to send PGW “something” until the matter got straightened out.  He denies that he was told to pay the undisputed amount.  Tr.25-29



Ragland alleges, and PGW admits, that that for an eight (8) year period his billings were based on estimates because PGW did not read his meter.  Tr. 34-35.  PGW concedes that its billings during this period were mostly based on system estimates.  PGW’s explanations as to why it did not read Ragland’s meter during this period do not really hold up.  PGW’s witness speculated on the possibility that AMR meters might have been being installed in that neighborhood, or that Ragland might not have been at home.  Tr. 97.  Apparently referring to 1999, PGW’s Exhibit 6 noted that this route was not scheduled for AMR conversion this year.  Ragland testified that he had arranged his work hours to be at home because he was raising two daughters on his own.



On August 28, 2002, according to PGW, it successfully exchanged Ragland’s meter #1717183 for AMR meter #1759044, which is now in place there.  Meter # 1717183 was tested for accuracy, and passed as accurate.  PGW 6, Exh. 7 at 2.  Eventually, in 2004, PGW changed Ragland’s residential rate from 1 to 2 when it learned that he had become a gas heating customer.  PGW Exh 5.  PGW only recognized that Ragland was a heating customer during the informal complaint process, and has inferred that if it had known that Ragland was a heating customer, it would have estimated his usage differently.


Ragland attempted to challenge this testimony and these records through his cross-examination.  Tr. 120-121.  He tried to assert that Meter #2013370 had been in his house for years, and that then Meter #1717183 was installed for a short period of time before the AMR meter was installed.  However, he presented no credible evidence that supported this.  Ragland also testified that he continued to get estimated bills.  However, he did not bring any of his bills to show that this was true.  PGW records show otherwise.  Ragland attempted to show that PGW records could be in error, and PGW’s witness admitted that she had found errors in about 5% of the records before the AMRs were installed.  Tr. 121-122.  But Ragland was unable to demonstrate which, if any, of the records used in this case were wrong.



He did demonstrate that he had called PGW to report his change to gas heat, and that it had no record of his calls.  He also demonstrated that when PGW employees change out a meter about 5 feet away from a gas furnace, they do not or cannot or are not expected to report that gas heating has been installed.  Tr. 112-118.  Ragland testified more than once that a female PGW employee came out to change his meter about two years after he reported that he had a gas heater installed.  Tr. 17-18, 24-25.  Once again, this testimony was not credible.  He could not remember at all clearly when this occurred.  He had no meter number associated with this meter.  He was unclear how long the meter had been there.  Tr. 21-22.  PGW had no work order or meter record such as it had for other meter activities.  PGW 5, 6.


Ragland averred that he paid his bill regularly and on time.  PGW 2 shows that Ragland paid his bill regularly, some times late, and sometimes accrued late charges, but that he never carried a large balance.  PGW’s witness testified that he had a zero balance up to the meter exchange.  Tr. 100


PGW is now seeking to extend or re-impose a BCS payment arrangement of a monthly budget amount of $319.00, plus a monthly $40.00 payment on arrearages, for a total monthly payment of $359.00.  PGW 8.
  PGW seeks to receive a lump sum amount comprised of the missed payments under the BCS decision minus payments made. 


However, PGW had incorrectly calculated this catch-up amount by using the full monthly payment amount of $359.00.  Tr. 93-94.  Under Stammel, catch-up amounts should not include payments on arrearages.  Therefore the amount used to calculate the catch-up amount should have been $319.00, not $359.00.  Therefore, the catch-up amount at the time of the hearing should have been $1,914.00 minus $300.00 in payments, or $1,614.00.
  


Under the Commission’s pre-existing standards, Ragland’s monthly payment was set at $359.00, including a $40.00 payment on arrears.  In such cases, under PGW’s pre-existing practice, customers were allowed as long to pay off the arrearage as it had taken to accumulate it; in this case, 96 months or eight years, as opposed to two under Chapter 14.  Using a 96-month pay back period, Ragland’s monthly payment on arrears would be about $66.86 ($6418.66 by 96 = $66.86), as opposed to the $40.00 the Commission allowed him.
.


Using a two-year payback period Under Chapter 14 seems particularly unjust here because the accumulation of the arrearage took eight years and was not Ragland’s fault.  He paid his bills, and had a zero balance just before PGW issued the make-up bill around the time of the meter exchange.  Tr. 100.  The arrearage was entirely due to PGW’s failure to read his meter and its incorrect estimating practices.  


We also must address the appropriate period for the make-up bill, and therefore the appropriate make-up amount, if any is found to be warranted.  The Commission has ruled that a four year statute of limitations is appropriate in make-up billing cases.  In Angie’s Bar v. Duquesne Light Company, 72 Pa. PUC 213, 1990 Pa. LEXUS 4 (1990), (Angie’s Bar) the Commission stated the following on the issue of make-up billing generally:  

Section 1312 of the Public Utility Code permits ratepayers to seek rate refunds when certain findings are made, up to a four-year past period measured from the date that the improper billing was discovered.  Parity and equity warrant that a utility should likewise be limited to a four-year past period for recoupment of under billings.  . . .  Accordingly, we shall limit backbillings to a four-year period in cases where the customer has no culpability, and as such, Duquesne, in this proceeding is permitted to backbill the Complainant for estimated unmetered usage for the period of April 10, 1982 to May 28, 1986. 
72 Pa. PUC 217; 1990 Pa. PUC LEXIS 12-13.  (Emphasis added).  (Footnote omitted).



In the case of Wanda O. Johnson v. PGW, F-01231082, Order entered May 28, 2004, the Commission found that:

Prior Commission decisions provide for a four year period for make-up bills where the customer has not been involved with theft of service or other culpable acts leading to the under billing.  The record clearly indicates that the Complainant is not responsible for the under billing here.  Accordingly, we will limit the billing and usage inquiry on remand to the four-year period from December 16, 1998 to August 8, 2002.  We reiterate that the state of the record at this point does not support a finding that a make-up bill is warranted in this instance.  We also note that since any potential make-up bill would have been accrued over a four year period, any payback period warranted by the record should also be limited to four years.
(Emphasis added); Slip Opinion at 6.  However, this rule, which is eminently fair, has been overridden by Section 1405(B) of the Act which prescribes the length of payment arrangements.  As far as I can tell, the legislature did not consider the various ways that large arrearages might be accumulated, and how the utility might cause them through under billing, or if so, it is not reflected in the Declaration of Policy, 66 Pa. C.S. §1402.


For these and other reasons, the ALJ concludes that Chapter 14 should not apply here.



PGW removed the Ragland meter on August 28, 2002, Tr. 49-51, PGW 2, and looking backward four years, the statute of limitations would reach back to around August 28, 1998.  Unfortunately, there were no meter readings taken in this period.


PGW issued its make-up bill for $4,066.13 to Ragland on October 3, 2002, for the period July 26, 2002 to October 2, 2002.  Ragland made a payment of $65.47 on September 13, 2002.  Ragland filed his informal complaint, and a decision on the informal complaint was issued on April 9, 2004.  PGW 8.  Ragland then filed this formal complaint on May 10, 2004.  The four-year statute of limitations period would reach back into 1998, only if it started running from the change out of Ragland’s meter for an AMR meter, and the issuance of the make-up bill on August 28, 2002 and October 3, 2002 respectively.


Assuming that the statute of limitations runs correctly from August 28 1998 to August 28, 2002, and the make-up bill is based on consumption figures from 1994 to 2002, that means that the make-up bill is in violation of the Commission’s statute of limitations.  PGW is aware of this problem.  Tr. 124-126.  PGW’s witness testified that she did not make any adjustments to the make-up bill based on the statute of limitations because when she did the gas usage analysis, she found out that Ragland was actually underbilled, and therefore they did not rebill him at all, and left the bill stand as it was.  Therefore the approximately $4,000.00 make-up bill was already low enough to be within what would have been the equivalent amount in the statute of limitations period.  Tr. 125.


This testimony does not ring true.  Actually, PGW’s gas usage analysis does not support its make-up bill to Ragland.  Its analysis shows that if the account was billed according to PGW’s projections based on one full cycle of the meter, the bill catch-up bill should be $7,633.19.  PGW opines that the account actually should have been billed as if the meter went through two full cycles in the catch-up amount of $16,381.59.  PGW states that it did not bill in this amount in the interest of good customer relations.  Tr. 76-77; PGW 4.  These amounts are wildly out of line with the amount the PGW actually billed for the 8-year period during which it failed to read Ragland’s meter, namely $4,066.13.  This amount was derived from the actual removed index on the meter and the estimated index figure used for the estimated bills.  Tr. 57-60.  Therefore, the ALJ finds PGW’s gas usage analysis completely unreliable for use in ascertaining a correct rebilling amount.


Moreover, the ALJ does not accept PGW’s argument that since the actual rebilling amount is so much lower than the gas usage projection, it does not need to be reduced further.  If indeed the Commission accepts PGW’s calculation of the amount of unbilled usage based on the removed index as correct, that usage was accumulated over 8 years, and since there was no meter reading during that time, the only available amount to reflect 4 years’ usage should be to halve the amount accumulated over 8 years to comply with the 4-year statute of limitations.  Under this approach, the ALJ finds that the only amount that could be allowed should be $2,033.07($4,066.13/2 = $2,033.07).  One half the late payment charges, $609.44, and a 20% allowance, $406.61, should be deducted from this ($1,219.88/2 = 609.44, 2.033.07 x .20 = $406.61) to produce the amount of $1,017.02.


This is indeed very rough way to derive a usage figure because it does not relate to any of the factors that might influence usage.  One might even characterize it as arbitrary.  But the record contains little, if any, information upon which to base a reasonable 4-year calculation.  Alternatively, since PGW’s evidence does not support any credible amount that conforms to the four-year statute of limitations, the Commission could disallow any billing for this period at all.  In fact, the ALJ recommends this approach.


PGW’s evidence shows that based on billings and payments since the meter exchange, Ragland’s balance was $3,165.53.  PGW 1.  The bills were based on actual AMR meter readings.  PGW 2.  Combining the recalculated make-up bill with this balance produces a total balance at the time of the hearing of either $4,182.55 ($3,165.53 + $1017.02 = $4,182.55) or $3,165.33 ($3,165.33 + 0 = $3,165.33).


Since the ALJ has found a different, lesser amount for the make-up bill, and actually recommends zero or possibly zero for this bill, Ragland’s balance will be lower, and all the percentage figures based on the balance will change.  The late payment charge deduction should stay the same.  However, any payment arrangement to collect this balance would be a second payment arrangement, and if Chapter 14 is applied, the Commission cannot set such an agreement.  Therefore, the ALJ will attempt to set one, since she is not applying Chapter 14.
CONCLUSIONS OF LAW



1.
The Commission has jurisdiction over the subject matter and the parties.  66 Pa. C. S. §§2201-2212, effective as of July 1, 2000; §§701,1501


2.
Ragland, as the complainant, has the burden of proof to show that his allegations are true, and that he is entitled to the relief he requests.  66 Pa. C. S. §332(a).  Once Ragland made out a prima facie case, PGW then had the burden of moving forward with persuasive rebuttal evidence.  But the ultimate burden of persuasion and proof rests with the complainant.  Milkie v. Pa. P.U.C., 768 A. 2d 1217, 1219-1220 (Pa. Cmwlth. 2001)


3.
Even where the utility can present evidence that it has tested the meter and found it accurate, the customer may nonetheless prove [his] case by circumstantial evidence which would support the finding that metered usage exceeded actual usage.  Id. at 1217, 1220



4.
In this case, PGW bases its case on asserting that the meter was not read for a number of years, that its estimated bills during this period were inaccurately low, and that this was only discovered: 1) when a new meter with an AMR device was installed, and 2) when Ragland filed his BCS complaint.  PGW asserts that its last meter reading in August 1994, and that the new meter readings are correct.  PGW has rebilled Ragland for what it claims is the correct amount based on a new and different estimation of what consumption was during the period between these two readings.  Ragland is entitled to rely on circumstantial evidence to show that the new estimate is inaccurate, and that the meter readings are not accurate.  Milkie, supra


5.
In under-billing cases such as this one, the Commission applies a statute of limitations of four years, running from the time liability was discovered.  Here, liability was discovered on August 28, 2002 when PGW installed an AMR meter and removed the old meter.  Wanda O. Johnson v. PGW, F-01231082, Opinion and Order entered May 28, 2004; Angie’s Bar v. Duquesne Light Company, 72 Pa.P.U.C 213, 1990 LEXUS 4 (1990).  Accordingly, the period in dispute here ran from August 28, 1998 to August 28, 2002.



6.
Ragland is similarly entitled to rely on circumstantial evidence of usage as part of his proof that PGW’s new estimate is incorrect.


7.
While it was in effect, PGW’s tariff required that it use its best efforts to obtain an actual meter reading regularly, and at least every six (6) months for customers without automatic meter reading devices.  Section 3.21(c).  PGW did not meet this standard with regard to Ronald Ragland.  Chapter 56 of the Commission’s regulations requires that a utility render bills based on actual meter readings by utility company personnel, and that a utility that bills monthly may estimate usage every other billing month.  52 Pa. Code §56.12; 56.12(2).  This regulation permits infrequent actual monthly readings under exigent circumstances (adverse weather) or where meter readers are unable to gain access.  52 Pa. Code 56.12(3) & (4).  No such difficulties existed in this case.  In fact, PGW could have easily gained access to and read the meter.



8.
PGW is required to “furnish and maintain adequate, efficient, safe, and reasonable service and facilities, and shall make all such repairs, changes, alterations, substitutions, extensions, and improvements in or to such service and facilities as shall be necessary or proper for the accommodation, convenience, and safety of its patrons, employees, and the public.  Such service also shall be reasonably continuous and without unreasonable interruptions or delay.”  66 Pa. C. S. §§1501, 102.  PGW did not provide adequate service to Ragland because of its failure to read his meter regularly, and its failure to bill him accurately.


9.
Ragland met his burden of proof to support the allegations of his complaint that his meter had not been read regularly as is required, and that he had not been billed properly and accurately for the period from August, 1994 to August 2002.  66 Pa. C. S. 

§332(a)



10.
During the period in dispute here, that is, from August 1998 until August 2002, PGW’s tariff applied to meter reading service for Ragland’s account.  PGW did not comply with its tariff.



11.
PGW’s make-up bill extends back over a period several years greater than the extent of the Commission’s jurisdiction, and is therefore only partially within the scope of this proceeding.  It has not been calculated or presented so that any portion of it could be meaningfully allocated to any particular year, or to the 4-year period in dispute.


12.
PGW’s evidence does not support the BCS decision.



13.
PGW’s evidence does not support the October 2002 bill for $4,066.13.



14.
It is in the public interest to assess a civil penalty on PGW for its prolonged failure to read Ragland’s meter, and to bill him incorrectly, in the amount of $8,000.00, or $1,000 a year for each year.
ORDER


THEREFORE,



IT IS ORDERED:



1.
The complaint of Ronald Ragland v Philadelphia Gas Works docketed at F-01386826 is hereby sustained in part and dismissed in part, and the file shall be marked closed.



2.
Within 30 days of the entry date of the final Commission Order, PGW shall issue a bill to Ragland in an amount equal to the sum of all missed payment amounts owed for consumption but not paid since the BCS decision, minus all payments made.  Ragland shall pay this bill within thirty days of the date it is issued.



3.
PGW shall deduct the amount of $4,066.13 from Ragland’s current balance.


4.
PGW shall establish a payment arrangement for Ragland by which he pays his monthly budget amount plus an amount calculated to pay off his remaining arrearage over 96 months, and Ragland shall pay this amount until the arrearage is eliminated.



5.
So long as Ragland keeps this payment arrangement, PGW shall not assess late payment charges, nor shall it terminate his services except for health and safety reasons.



6.
If Ragland fails to keep this payment arrangement, PGW may terminate service to him as permitted by the Commissions regulations and in compliance with the Commission’s regulations.



7.
Within 20 days of the date of this Order, PGW shall submit a certified check in the amount of $8,000.00 to:




Pennsylvania Public Utility Commission




P.O. Box 3265




Harrisburg, PA 17105-3265



8.
That PGW shall cease and desist from further violations of the Public Utility Code and the Commission’s regulations.




____________________________________

Allison K. Turner







Administrative Law Judge

Date:
June 27, 2005
	� 	With the passage of the Responsibility Utility Customer Protection Act (the Act, Chapter 14), effective by its terms on December 14, 2004, codified at Sections 1401, et seq. of the Public Utility Code (Code), the Commission has restrictions on its authority, and additional specific standards to apply, so long as this action does not amount to retroactive application.  Generally, if a new statute is applied to procedural matters in open and pending proceedings, this is not viewed as harmful retroactive application.  If the statute is applied so as to alter vested rights, then this application is prohibited, and /or viewed as unconstitutional.  34 P.L.E., Statutes§160.  The Commission has ruled that a payment arrangement is a privilege, not a right.  See Mandell v. Duquesne Light Company, Docket No. C-20030234 (Order entered 3/17/04).  See also: Ransom v. Bell Atlantic-Pennsylvania, Inc., Docket No. F-00297903 (Order entered 10/4/96); Finney v. Bell Atlantic-Pennsylvania, Inc., Docket No. C-00967825 (Order entered 9/10/96); Baer v. PP&L, Docket No. Z-00283836 (Order entered 8/14/96).  Moreover, a payment arrangement does not change the basic obligation of a customer to pay for the utility service he or she consumes.





		Therefore, applying Chapter 14 requirements in cases where a payment arrangement exists, but is in default, in proceedings that began before the Act was passed and became effective, but are still open and pending, should be acceptable.  However, as this case shows, it can make quite a difference for a customer.  Moreover, we should first examine how the provisions of the Act might apply to this case.





		In several recent Opinions, the Commission, noting that the Act became effective on December 14, 2004, stated that it was guided in its decisions by the applicable provisions of Chapter 14 without ruling directly on retroactive application of the statute.  Stacy Steadman v PECO Energy Company, C-20042529, Opinion and Order entered February 7, 2005 (Steadman) at 4; Marie Jackson v Philadelphia Gas Works, C-20031729, Opinion and Order entered February 4, 2005 (Jackson) at 4-5.  Some ALJs have applied Chapter 14 in hearings on ability-to-pay appeals before them because the hearings are de novo proceedings convened after December 14, 2004.  E.g., Deborah Lepley v. the Peoples Natural Gas Company, d/b/a Dominion Peoples, Z-01630150 (Lepley); Kamilah Nichols v. Duquesne Light Company, Z-01699804 (Nichols); Denise B. Pontious v. West Penn Power, Z-01665213 (Pontious).





		One issue of this case comes under Section 1405 of the Act (regarding payment arrangements).  This formal complaint is an appeal of a BCS decision that found that Ragland’s balance was correct as rendered, and provided relief for the complainant in the form of a credit of $813.00, representing 20% of the original adjustment bill, and a waiver of late payment charges in the amount of $1,219.88.  BCS prescribed a payment arrangement comprised of $319.00 monthly budget amount and $40.00 monthly payment on arrears, for a total monthly payment of $359.00.  Ragland did not comply with this decision.  Ragland is not on PGW’s CRP program, and apparently is not income-eligible.  Tr. 131-133





		Therefore, Section 1405(C), which prohibits the Commission from setting payment arrangements for customers on customer assistance programs does not apply here.  The provisions of Section 1405(D) that prohibit the Commission from setting a second payment arrangement for a customer, although allowing the utility the discretion to do so, will apply here, because although PGW wants the ALJ to affirm and keep in place the payment arrangement already set by BCS, she has found a different account balance, and so any payment arrangement she set would be new and different.  However, the provisions of Section 1405(B), which control the length of payment agreements, probably will apply.  He will have either two years or one year to pay off his arrearage, depending on the size of the household found by the Commission.





	� 	In a recent decision, the CALJ ruled that Chapter 14 applies only to ability-to-pay cases, and not to garden variety billing and service disputes.  The Ragland case is a hybrid because PGW’s conduct was abysmally poor service, and as a result, Ragland cannot afford to pay the make-up bill calculated for him.  It is for this reason that the ALJ opines that Chapter 14 does not apply here, and that the Commission should assess a penalty on PGW in this case.  Order Denying Motion for More Specific Pleading, Matthew Voithofer, III v. Columbia Gas of PA, Inc., May 25, 2005 at 2-4


	� 	Extensions of 6 months are allowed if there has been a significant change of circumstances.  Section 1405(E).


	� 	Moreover, recently the Commission ruled that setting a catch-up amount was the equivalent of setting a second payment arrangement, and thus prohibited action by the Commission.  Lisa Brown v. PECO Energy Company, Z-01512168, Opinion and Order entered May 13, 2005. Slip Opinion at 4 (Brown).  (Brown was a CAP Rate customer, and Section 1405 (C) applied here.)  However, under Jackson; see also Cynthia Parah V. PECO Energy Company, C-20032220, Opinion and Order entered May 10, 2005, this is not permitted under Section 1405(D), because it would be a second payment agreement. 


	� 	Compare the results obtained under Chapter 14.  Using a family of three and Ragland’s gross income, Ragland’s income falls between 151% and 200% of poverty according to the February 18, 2005 Guidelines.  According to Section 1403, which defines a change of income as a decrease of 20% or more if the Customer’s household income level exceeds 200%, Ragland has not suffered a loss of income.  According to Section 1405(B) (2) of the Act, his payment arrangement should not extend beyond two years.  In this case, according to PGW, Ragland’s balance, with late payment charges waived is $6,418.66.  That amount divided by 24 months produces a monthly payment on arrears of about $267.44.  The Commission requires that Ragland be put on a budget plan, and at the time of the hearing, PGW calculated his monthly budget amount to be $319.00.  Therefore, under this section of the Act, Ragland’s monthly payment would be $586.44.





�
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