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HISTORY OF THE PROCEEDING


On October 1, 2004, Charlene R. McVicker (McVicker or Customer) filed this complaint against PECO Energy Company (PECO or Company) and other named companies, alleging theft of identity, changes in billing and payments, and misuse by companies.  She wants the PUC to investigate the internal fraud and misuse of computer technology.  The allegations against PECO were docketed separately at this docket number.



PECO filed a timely Answer to the complaint.



Raymond D. Roberts, Esq., entered his appearance on behalf of McVicker.



An in-person hearing was scheduled and held on April 28, 2005 (first or 1st hearing).  PECO was represented by Lisa A. Lutz, Esq.  She called one witness, Renee Tarpley, and submitted two exhibits which were admitted to the record PECO 1 (a residential account statement) and PECO 2 (an inbound closing report).  McVicker appeared, and though she had recently retained an attorney, he was unable to attend.  She testified and submitted eight (8) exhibits, McVicker B to I.  PECO had come prepared to respond on McVicker’s residential account, but not on the commercial accounts she raised in her testimony and exhibits, because they were not mentioned in the complaint.  A transcript of 88 pages was created.


PECO agreed to restore service where accounts had been paid, but wanted to check its records before it took any action.  PECO also requested a payment on McVicker’s residential account, and McVicker requested a field visit to check her meter.  An appointment was made for this field visit, but it was cancelled by McVicker at the last moment, and PECO has been unable to reschedule it.  


In the event, PECO would not agree to restore any of the commercial service at issue because its records did not show sufficient payment had been made.  McVicker hand delivered a letter to the ALJ protesting PECO’s failure to reconnect certain accounts.  McVicker J.  In the event, McVicker did not make the $1,000.00 payment on her residential account.  PECO responded to McVicker’s letter with a three-page letter of its own stating the financial condition of the disputed commercial accounts.  It requested to have this document admitted as a late-filed exhibit, and supported it with an affidavit.  Counsel for McVicker demanded a hearing on the exhibit. 



A hearing was scheduled for June 16, 2005 at 2:00 p.m. (second or 2nd hearing).  PECO received its copy of its notice late, and when it contacted Counsel for McVicker, he had not received any copy of the notice at all.  He did state that he could participate in the hearing on the afternoon of the 16th, so the hearing was not continued.  The hearing was convened as scheduled.  PECO appeared through Attorney Lutz, who was accompanied by her witness.  Neither McVicker nor her counsel were present.  However, an associate of counsel, Giovanni O. Campbell, Esq., was present to speak on behalf of the absent parties.  McVicker’s letter was admitted as Exhibit J, and PECO’s Late-Filed Exhibit 3 and its supporting affidavit were also admitted.  For ease of reference, the ALJ will refer to it as PECO Exh. 3.  Counsel were directed to select an immediate day when a hearing could be held for cross-examination of the exhibits and closing testimony.  A transcript of 39 pages was created; the pages are numbered sequentially.


In the meantime, the ALJ said she would direct McVicker to make the promised payment on her residential account.  Counsel asked that she might have 30 days, but McVicker had previously offered to make this payment within a week, and the ALJ will use this time period.  An Interim Payment Order was served on June 17, 2005, directing McVicker to make the $1,000.00 payment to PECO as promised.



A third hearing was scheduled for Monday, June 27, 2005, which was the first date that both counsel present at the June 16th hearing could be available.  Giovanni O. Campbell, Esq., as Counsel for McVicker, submitted a letter stating that he was attached by the Court of Common Pleas, Criminal Court Division for the entire week of June 20, 2005.  Although the ALJ directed co-Counsel to submit similar evidence of unavailability, he did not submit any.



The hearing on June 27, 2005 was convened as scheduled (third or 3rd hearing).  PECO appeared and was represented by Lisa A. Lutz, Esq., who called one witness, Anita Armstead.  Renee Tarpley was unavailable.  McVicker appeared and was represented by Giovanni O. Campbell, Esq.  Armstead testified about the information in PECO Exh.3, and was cross examined.  McVicker chose not to give additional testimony.  A transcript of 71 pages was created.  The pages of this transcript are also numbered sequentially with the others.  In all 202 pages of transcript were created in this case.


The ALJ received the transcript for this hearing on June 29, 2005.  The record should be considered closed as of June 29, 2005.
FINDINGS OF FACT


1.
The complainant is Charlene McVicker who resides at 25 West Wildey Street, Philadelphia PA 19123.  She receives residential electric service from PECO there.  See Exhibits E and F; PECO 1 and 2


2.
McVicker also, through JOPAC, owns and operates a dead storage warehouse in the 1700 and 1800 blocks of West Sedgley Avenue, Philadelphia, PA, 19122.  The mailing address for JOPAC is P.O. Box 50447, Philadelphia, PA 19132.  JOPAC receives commercial service from PECO at that location; there are three separate accounts:  24-06-31-363622; 24-01-90-015026-01, and 24-06-31-352053.  PECO Exh. 3; See Exhibits C, D, G, H, and I.  McVicker is listed as owner/contact person on these accounts.  PNC Wiring was previously a tenant at this property and had its own, separate commercial account with PECO, with account number 24-06-31-353812. 


3.
Before her marriage, McVicker’s accounts were in her maiden name, Benjamin.  She has submitted her marriage license to PECO and requested the account be changed to her married name, but, at the time of the hearing, PECO had not done so.  Her residential account number is 22-06-62-172414.


4.
McVicker has used Speedpay, Inc. to pay her PECO bills.  McVicker B


5.
McVicker enrolled in E-bill on about October 4, 2002, whereby she gets her PECO bill over the Internet.  When one is enrolled in this program, one does not receive a paper bill from PECO.  At the time of the first hearing, McVicker had not received a paper bill for over a year.  To disable e-Bill, she would have to call 1-800-564-9184.


6.
McVicker’s computer crashed in October 2003, and she lost programs and data and access to the internet.



7.
PNC Wiring was a leased tenant of JOPAC, and a separate company.  It moved out owing McVicker quite a bit of money.  It went into bankruptcy.  Tr. 27



8.
The Respondent is PECO Energy Company (PECO), a corporation which offers electric and natural gas service for compensation in Pennsylvania.



9.
Renee Tarpley is employed as a regulatory assessor by PECO.  She has worked for PECO approximately 20 years.  She is responsible for reviewing formal and informal complaints filed by customers with the PUC against PECO.  As part of her duties, she has become familiar with the disputed residential account in this case.  Tr. 31



10.
Anita Armstead is employed by PECO as a regulatory assessor.  She has worked for PECO for 27 years.  She primarily investigates and responds to both informal and formal complaints filed with the PUC against PECO.  She is a custodian of records also.  She has become familiar with both the residential account and the commercial accounts in dispute here.  Tr. 134.  She became familiar with this file in the second week of June, when she received it from Renee Tarpley.  Tr. 142-143



11.
PECO did not have any record of a request to change the name on the account from Benjamin to McVicker, but it will make the change after this hearing.  Tr. 32, 40


12.
At the time of the first hearing, PECO showed the balance on the residential account as $1,951.77.  PECO 1 at 3; Tr. 34.  The average bill for this account is $99.00, and the calculated monthly budget is $109.00.  McVicker was billed for supplier charges from December 2003 to December 2004.  McVicker no longer has an alternate supplier.  Tr. 33-34.  The last payment that was posted to this account was in the amount of $300.00 in August 2004.  Tr. 34


13.
PECO did not try to contact McVicker during the formal complaint process before the hearing.  It did try to contact her during the informal complaint process, but was not successful.  Tr. 36-37


14.
McVicker filed an informal complaint against PECO at BCS No. 1777198.  A decision on informal complaint was issued on October 26, 2004, finding that only three payments had been made on the account beginning August 18, 2003, and that all had been included in the account, that McVicker had not shown that she had made other payments that were lost; that the balance then was $1,480.85; that beginning with the bill due in November 2004, customer must pay all current bills as they fall due plus $15.00 a month on her arrears until the account balance was paid in full; and, that no late payment charges be assessed during the time this decision is in effect.
Tr. 38-39; PECO Exhibit 2


15.
McVicker did not comply with this decision.  PECO calculated the catch-up amount based on billed consumption as $470.91 at the time of the hearing.  Tr. 40


16.
McVicker did not comply with this decision because she did not get any bills.  At the time of the hearing she had not gotten a bill for over a year.  Tr. 52



17.
At the hearing, Mrs. McVicker agreed to pay $1,000.00 toward her residential account at 25 Wildey Street, Philadelphia, PA.  However, no payment has been received from Mrs. McVicker, and her residential account balance on the date of the affidavit is now $2,029.97, with no payments received since August 5, 2004.  PECO 3


18.
At the first hearing, PECO agreed to perform a field visit and to test the electric meter at Mrs. McVicker’s residential property at 25 Wildey Street, Philadelphia, PA.  This appointment was originally scheduled for May 5, 2005.  When the PECO representative called ahead to confirm the visit, Mrs. McVicker cancelled the appointment since she was unavailable in the afternoon.  Mrs. McVicker was requested to call PECO to reschedule the appointment.  Although Mrs. McVicker called May 13th regarding the field visit, her call was transferred to a supervisor.  The supervisor was unavailable at that time, and Mrs. McVicker’s message on the supervisor’s voicemail was incomplete and the supervisor was unable to determine whether Mrs. McVicker was requesting the appointment rescheduling.  Since May 13th, the supervisor has been unsuccessful in telephone attempts to Mrs. McVicker to reschedule the appointment.  Several messages were left at Mrs. McVicker’s answering machine with no return telephone calls from Mrs. McVicker to reschedule this visit.



19.
Commercial Account (JOPAC #24-06-31-352053), was terminated for delinquency on March 25, 2004 with a requirement for restoration of service by paying $578.29 plus $250.00 reconnection plus a $294.00 deposit (total $1,122.29).  An undesignated payment was received on March 14, 2005 of which $275.64 was applied to this delinquent account; however, the payment was insufficient to restore service.  PECO Late Filed Ex. 3, p. 4 of 5



20.
Commercial Account (JOPAC #24-06-31-363622), was terminated for delinquency on March 25, 2004 with a requirement for restoration of service by paying $143.78 plus $250.00 reconnection fee plus $90 deposit ($453.78).  An undesignated payment was received on March 14, 2005 of which $208.14 was applied to this delinquent account; however, payment was insufficient to restore service.



21.
On Commercial Account (JOPAC #24-01-90-15026-01), the last payment made on this account as on November 20, 2003; this account was terminated for delinquency on March 1, 2005 with a requirement for restoration of service by paying $12,102.97 plus $800.00 reconnection fee.


22.
On the Commercial Account for the previous tenant, PNC Wiring, this account was terminated for delinquency on November 23, 2004 with a requirement for restoration of service by paying $235.95 plus $60 reconnection fee plus $94.00 deposit.  Mrs. McVicker indicated she was not the ratepayer on this account; however, she requested information on past payments on this account.  As indicated to Mrs. McVicker, verification is requested that she made payments to this particular account to further release information relating to the payment history on this account.

DISCUSSION



The allegations of this complaint fall under Sections 102, which defines service, 701, which authorizes the filing of complaints, and 1501, which requires that service be reasonable and adequate, of the Public Utility Code (Code), 66 Pa. C. S. §§102, 701 and 1501.  The term “service” is clearly broad enough to include the billing and collection practices of a public utility, including PECO.  66 Pa. C.S. §102.


McVicker pursued this action as, among other things, over billing on one of the commercial meters in her dead storage warehouse, and as a failure or refusal by PECO to provide documentation of charges that PECO is trying to collect from her. The billing history is relevant to being able to question the charges PECO is trying to collect.  On most of the accounts at issue here, PECO cannot rely on the accuracy of the meter.  PECO avers that it cannot test a meter that is not receiving power.  If a Complainant can initially make out a prima facie case, the burden of going forward with rebuttal evidence shifts to the Respondent, but the ultimate burden of proof does not shift, and remains with the Complainant.  Malcolm Waldron v Philadelphia Electric Company, 54 Pa. PUC 98 (1980).  The Commonwealth Court of Pennsylvania, in Milkie v. Pa. PUC, 768 A.2d 1217 (Pa Cmwlth 2001) ruled that Waldron stands for the principle that the customer complainant can overcome evidence of an accurate meter by circumstantial evidence.


As the complainant, McVicker has the burden of proof to show that her allegations are correct, and that she is entitled to the ruling she seeks.  Section 332(a) of the Public Utility Code, 66 Pa. C.S. §332(a), generally provides that a party seeking affirmative relief from the Commission has the burden of proof.  The Pennsylvania Supreme Court has held that the term “burden of proof” means a duty to establish a fact by a preponderance of the evidence.  Se-Ling Hosiery v. Margulies, 364 Pa. 45, 70 A.2d 854 (1950) (Se-Ling Hosiery).  The term “preponderance of the evidence” means one party must present evidence, which is more convincing, by even the smallest amount, than the evidence presented by the other party.  Id.  If a Complainant initially makes out a prima facie case, the burden of going forward with rebuttal evidence shifts to the Respondent, but the ultimate burden of proof does not shift, and remains with the Complainant.  Malcolm Waldron v. Philadelphia Electric Company, 54 Pa. PUC 98 (1980).


In addition to determining whether Complainant has satisfied her burden of proof, care must be exercised to ensure that the material facts underlying the Commission’s decision are supported by substantial evidence.  2 Pa. C.S. §704.  The term “substantial evidence” has been defined by the various Pennsylvania courts as being such relevant evidence that a reasonable mind might accept as adequate to support a conclusion.  More is required than a mere trace of evidence or a suspicion of the existence of a fact sought to be established.  Norfolk & Western R. Co. v. Pa. P.U.C., 489 Pa. 109, 413 A.2d 1037 (1980); Murphy v. Pa. Dept. of Pub. Welfare, 480 A.2d 382 (Pa. Cmwlth. 1984).


RESIDENTIAL ACCOUNT


The Commission does not have the jurisdiction to deal with the identity theft alleged by McVicker.  McVicker has stated that she does not know who that person might be.  This must be sad and difficult, but the ALJ stresses that no matter whom she is, McVicker is required to pay for the electric service that she consumes. She is not doing that currently on her residential account, in fact she has not been paying anything to PECO since August 5, 2004.  The ALJ will direct PECO to send her bills, and will direct her to begin making payments.


McVicker has stated that she would be willing to pay but she has not received a bill.  However, she herself is the author of this situation.  She signed up for e-Bill, a service whereby her bills are sent to a special site, and she gets a notice when it arrives; she does not get a bill in the mail.  Then she must go to the site, click on the appropriate buttons, and access her bill.  At that point she can make her payment on line if she wants to use a payment service in association with e-Bill.  These services are easily accessible on PECO Energy’s website.
  Apparently McVicker has tried to access e-Bill because she mentioned “A dog named Scout”, Tr. 200, which is indeed the cute little program that fetches your bills from e-Bill.  However, you have to have a password, and she apparently cannot remember hers.  There are methods to either be given one’s old password, or to create and enter a new one.  She is certainly not the only PECO customer who has forgotten her password.  She is a business woman, and she should have some skill at using such services, or she would not be enrolled in e-Bill in the first place.  To disable e-Bill requires a phone call; the number is in the Affidavit, ¶1(b).  PECO 3


The ALJ will not find PECO delinquent for not sending McVicker paper bills while she has been enrolled in e-Bill.  Nor will she require PECO to go to the expense and effort of manually reproducing past bills when McVicker can so easily gain access to her E-bill account.  If she gains access to e-Bill, but the old bills have been deleted, then that will be a different story.  Then, PECO should be willing to produce those bills.


There remains the issue of a field visit and check meter readings, and meter testing.  At the first hearing, McVicker requested this.  PECO made an appointment for that very week.  Apparently, PECO employees told her they were coming out in the morning, and then called her and asked to come in the afternoon, and she could not be available.  This is understandable, and it is one of the most irritating aspects of utility behavior to expect customers to wait for them, and then not appear, and then ask the customer to wait longer.  However, the attempt to reschedule this field visit has been a comedy of errors.  She called PECO and left a garbled message.  PECO employees have called McVicker repeatedly, and left messages, but she has never called back.  



McVicker testifies under oath that she has no answering machine.  She says that she sees your phone number on her cell phone, recognizes it and calls right back.  I am at a loss as to why PECO employees repeatedly think that they are leaving messages for McVicker when she has no answering machine.  Most cell phones have a message taking function.  It is not a separate machine, but it is an active function.  Where are these messages going if they are being recorded but not heard?  McVicker must make a more determined effort to get in touch with and stay in touch with PECO if she expects to make and keep appointments for services.


In her informal complaint, McVicker alleged that she had made payments to PECO that it had not recognized, or had not credited to her account.  She did not present the informal complaint investigator with proof of any payments she made other than the ones that were recorded by PECO.  Before the ALJ, she wanted accounting records from PECO so she could check her own records against them.  However, she had not brought her payment bill file with her, and said that she had not had time to find it.  Tr. 17.  She said she had been away.  The ALJ begins to question the existence of these records which were not produced in the informal complaint, and could not be found before the formal hearing.  She did not bring them to the third hearing either.  It is possible that they are permanently lost.  In any event, unless she can produce proof of some sort that she made payments that PECO ignored or lost, she cannot meet and has not met her burden of proof on this issue.

COMMERCIAL ACCOUNTS


This is the most complex part of this complaint.  McVicker has a business through a corporation named JOPAC.  It is a dead storage warehouse, with a number of bays, and apparently at least four meters in it.  McVicker believes she has paid the past due balance on this account.  At another point she testified that there is a meter in another building that is not being used and is locked up.  None of the meters are live, that is, service has been terminated to each one of them.  For convenience, I will refer to each meter by the number of the Finding of Fact that describes it.



One of the meters, No. 21, was dedicated to the use of a tenant, PNC Wiring, who is no longer there.  McVicker testified that she had paid the balance on this account and had asked to have service restored, but PECO has not carried through.  PECO would not provide information on this account at hearing claiming customer confidentiality.  The parties stipulated that the security deposit for McVicker, if she applies for a new account on this meter, will be calculated on past usage, and that Attorney Lutz and Witness Armstead will make the usage information available to Attorney Campbell.  The usage is to be made available to Campbell the next day after the 3rd hearing.



According to McVicker, JOPAC started receiving service at the warehouse in 2000.  Tr. 14.  The monthly bills for Meter 20 were around $200.00 to $300.00 at first.  Then the amount increased to $500.00 and then $800.00.  She does not understand this and challenges it.  She definitely challenges the amount PECO wants to collect, namely $12,102.97.  She states that at first the bill was just from PECO, but subsequently, the bill came with another page attached with Electric America MST’s name on it.  McVicker Exh. H.  The page attached to Exh. H states that is a rider.  Also, the rate classification for this meter is “industrial” rather than commercial, and she challenges whether that is appropriate, as JOPAC is not a manufacturer.



Witness Armstead agreed that this account was classified as industrial because it was billed on the PAC (primary account) system.  Industrial accounts are called primary because the customers often provide their own transformation.  Normally primary accounts are higher voltage for bigger equipment.  It also depends on the amount of load, and the type of load, i.e., what kind of equipment is attached to the service.  Tr. 160-161.  This account was designated as industrial when it was set up on June 14, 2000.  Tr. 178



It was agreed on the record, that regarding JOPAC Account #24-01-90-015026-01 PECO would sent a person to go out and evaluate this account as to its industrial versus its commercial status, and if the end result is to classify it to a commercial account, then there will be an investigation or consideration as to whether the account should be rebilled according to a different rate.  Tr. 166.  Armstead called and made an appointment during the hearing.  The field visit is to be within 20 days, and the results of the investigation will be made available within thirty days of the 3rd hearing, depending on Ms. McVicker’s cooperation.  Tr. 168-169



Other commercial accounts are classified as secondary because they do not provide their own transformation.  Where PECO provides the transformation, sometimes there are different rates, depending on the situation.



Attorney Campbell argues that regarding these account, McVicker has met her burden of proof, and that PECO then had the burden of persuasion to move forward with evidence showing not just that McVicker was delinquent, but how she became delinquent.  He would have liked to see statement of account as was presented for the residential account on each of the commercial accounts.  The ALJ agrees this would be a superior method of presenting this evidence.  However, the Commission exercises a very restricted authority over commercial and industrial customers as compared to residential companies.  Compare Chapter 55 to Chapter 56.



The ALJ disagrees that McVicker has met her burden of proof.  McVicker has produced no proof of any payment she has made.  She charges, somewhat irresponsibly, that PECO confiscated her money and used it like they wanted to, as if it were against her wishes, so she doesn’t want to pay without a bill to pay against.  PECO did give evidence that it received one undesignated payment from her, and it was applied to more then one account.  It might have been more effective if it was all applied to one account.  However, it was applied only to her accounts.



McVicker has produced proof of no recent payments.  The bills in McVicker D which do show payments are from 2000 and 2001.  The bills on Exh. C are also from 2000.  She wants PECO to produce a lot of information so she can check her records against it, but she has not produced even one payment record.  Yet she has the burden of proof.  Since she has no service in the warehouse, she is not getting any bills on these accounts.  Even when she was getting them, apparently she was not paying them, because all the termination were for non-payment.  She herself produced old bills on the industrial accounts going back to 2000 and 2001, but she did not make any point based on them.



The ALJ concludes that this part of the complaint must be dismissed.

CONCLUSIONS OF LAW



1.
The Commission has jurisdiction over the parties and the subject matter of the disputes between them that relate to the provision of electric service.  66 Pa.C.S. §§102, 701, 1501, and the Commission’s regulations at 52 Pa. Code §§56.1, et seq. relating to billing and service of residential service, and §§55.1, relating to non-residential service.


2.
The Commission does not have jurisdiction over the subject matter of identity theft.  The Commission only has those powers granted to it by statute, which relate to the regulation of utility service, and those powers that arise by necessary implication.  66 Pa.C.S. §501


3.
This is not an ability to pay case.  McVicker testified that she can pay these bills.  Tr. 26
ORDER


THEREFORE,



IT IS ORDERED:



1.
That the complaint of Charlene McVicker v. PECO Energy Company, docketed at C-20043878, is hereby dismissed, and the file shall be marked closed.



2.
That within fifteen days of the date of the Commission’s final order in this case, PECO shall issue a bill to Charlene R. McVicker in the amount of $1,000.00 and McVicker shall pay this bill with in seven working days of the date it is issued.  Failure to pay this bill may be the basis of termination in compliance with the Commission’s regulations.


3.
That the BCS decision at BCS No. 1777198 is affirmed, and the payment arrangement is adopted.


4.
That within 15 days after the final order in this case, PECO shall send a bill to McVicker for the residential account at 25 Wildey Street in the amount of all the payments for 
consumption not made under the BCS decision, minus all the payments made, and that McVicker shall pay this bill in full within 15 days of the date of issuance.  Failure to pay this bill may be the basis for termination.
Date:
June 29, 2005




_____________________________








Allison K. Turner








Administrative Law Judge
	�	The ALJ tested this by using the website to get to the e-Bill program. 
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