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OPINION AND ORDER
BY THE COMMISSION:  

Before the Commission for consideration, pursuant to Section 332(h) of the Public Utility Code (Code), 66 Pa. C.S. § 332(h), is the Initial Decision of Administrative Law Judge (ALJ) Susan D. Colwell, issued April 4, 2005, in the above-captioned proceeding.

History of Proceeding

On August 16, 2004, Doris Rudacille (Complainant) filed a Formal Complaint with the Pennsylvania Public Utility Commission (Commission) against Columbia Gas of Pennsylvania, Inc. (Columbia) alleging that she was unable to make the payments pursuant to the prior informal Bureau of Consumer Services (BCS) Decision at Case No. 1597403, dated February 25, 2004, which directed Complainant to pay regular budget bills of $85.00, plus $85.00 towards her arrearage each month.

On September 3, 2004, Columbia filed an Answer admitting that the Complainant had a payment arrangement pursuant to a BCS Decision.  Columbia further averred that such Decision was fair and provided ample latitude for addressing the arrearage on the Complainant’s bill, which was $1,793.16 at the time of the filing.  Columbia warned that a lesser payment arrangement would not be sufficient to make up the arrearage.  On the same date, Columbia filed a Request for Interim Order Waiving Stay under 52 Pa. Code §56.174(3).  This was granted by Order of September 22, 2004.
At the March 15, 2005 telephonic hearing, the Complainant testified pro se, and Columbia was represented by counsel, who presented one witness and sponsored two exhibits.  Respondent’s counsel filed a written Motion to Dismiss the case under Chapter 14 for lack of jurisdiction, but failed to serve a copy on the Presiding Officer as required by the Commission’s rules of practice, 52 Pa. Code § 1.54(a).  Accordingly, counsel renewed her motion orally at the hearing.  The record closed at the conclusion of the hearing on March 15, 2005.
In her Initial Decision, the ALJ recommended that the Motion of Columbia to Dismiss the Complaint for lack of jurisdiction be denied; that the Complaint be dismissed due to the Complainant’s failure to sustain her burden of proof that she is entitled to a more favorable payment arrangement; and that the BCS Decision become the operative decision of the Commission and is reinstated.  The ALJ also recommended that a Claypool 
 catch-up payment be made by the Complainant.  The Complainant has remained current on her monthly budget billings but has not made any payment toward her arrearage as required by the BCS Decision.  (I.D. at 5).
As previously noted, the ALJ’s Initial Decision was issued on April 4, 2005.  Neither the Complainant nor Columbia filed Exceptions to the Initial Decision.  However, pursuant to 66 Pa. C.S. § 332(h), we exercised our right to review this matter.
Discussion
The ALJ made twenty-eight Findings of Fact and reached twelve Conclusions of Law.  The ALJ’s Findings of Fact and Conclusions of Law are incorporated herein by reference and are adopted without comment unless either expressly or by necessary implication they are rejected or modified by this Opinion and Order.
Section 332(a) of the Public Utility Code (Code), 66 Pa. C.S. § 332(a), provides that the party seeking affirmative relief from the Commission has the burden of proof.  In this proceeding, the Complainant has alleged that she is unable to make the payments established pursuant to an informal Decision of the Commission’s BCS.  Thus, it is clear that she is the party seeking affirmative relief from the Commission and, therefore, is the party with the burden of proof.  The Pennsylvania Supreme Court has held that when a litigant has the “burden of proof,” it means that his claim will not be accepted until he offers sufficient proof to support it.  Se-Ling Hosiery v. Margulies, 364 Pa. 45, 48-49, 70 A.2d 854, 856 (1950).  In matters before the Commission, the burden of proof is met when the party establishes the necessary facts by a preponderance of the evidence.  A preponderance of the evidence is that degree of proof which “fairly out-weighs the probative value of any proof offered against the claim.”  Id.  (Emphasis in original).
Prior to addressing the merits of the Complaint, the ALJ considered the Respondent’s Motion to Dismiss.  The ALJ correctly explained that in order to dismiss a complaint pursuant to 66 Pa. C. S. § 1405(d), the Commission must determine that: 1) there is no change in income within the meaning of the statute; 2) there has been a prior payment arrangement; and 3) the customer has defaulted on it.  The ALJ also correctly explained that 66 Pa. C. S. § 1405(d) does not strip the Commission of jurisdiction; rather, it limits the Commission’s authority to grant the relief of a payment arrangement pursuant to the criteria provided in 66 Pa. C. S. § 1405(d).

Furthermore, in her Initial Decision, the ALJ contemplates whether the provisions of Chapter 14 can be applied to a case pending at the Commission when the Act took effect.  The ALJ states the question as whether the application of Chapter 14 would result in a legal effect different from that which was applicable prior to its enactment.  The ALJ explains that prior to Chapter 14, a utility customer could seek an informal BCS determination regarding the terms under which he or she could pay for an arrearage on his or her account, regardless of whether that customer had had one or multiple payment arrangements in the past.  The customer knew that the BCS would determine the customer’s income level and set a repayment period based on that income level, in addition to any other relevant circumstances.  Then, if the customer were not satisfied with the BCS determination, the case was appealable to the Commission.  Although from a practical standpoint, it is unlikely that the ALJ or the Commission would approve unlimited payment arrangements, there existed no legal bar to the consideration of the case, and this process could be repeated over and over.  Moreover, under the terms of the ensuing Commission Order, a utility could not terminate service to the customer as long as the customer complied with the Order and made the payments required. (I.D. at 9).
Under Chapter 14, a customer is entitled to one payment arrangement, absent a change in income.  66 Pa. C. S. § 1405(d).  A customer cannot be granted another by the Commission.  The ALJ concludes that this change is a legal effect different from that which was in effect at the time that the Complainant filed her Complaint.  Therefore, the ALJ further reasons that application of the terms of Chapter 14 to this Complaint would be retroactive, and would be in violation of the well-settled terms of statutory construction.  (I.D. at 9).  We disagree.
While there is a presumption against the retroactive application of statutes affecting substantive rights, a law is only retroactive in its application when it relates back and gives a previous transaction a legal effect different from that which it had under the law in effect when it transpired.  R & P Services v. Dept. of Revenue, 541 A.2d 432 (Pa. Cmwlth. 1988).  Substantive rights are those affected when the application of the statute imposes new legal burdens on past transactions or occurrences.  DeMatteis v. DeMatteis, 582 A.2d 666 (Pa. Super. 1990); Dept. of Labor and Industry, Bureau of Employment Security v. Pa. Engineering Corp., 421 A.2d 521 (Pa. Cmwlth. 1980).  However, where no substantive right or contractual obligation is involved, an act is not retroactively construed when applied to a condition existing on its effective date even though the condition results from events which occurred prior to that date.  Creighan v. Pittsburgh, 389 Pa. 569, 132 A.2d 867 (1957); Cole v. Czegan, 722 A.2d 686, 1998 Pa. Super. LEXIS 2861 (Pa. Super. 1998) (citing McMahon v. McMahon, 417 Pa. Super. 592, 612 A.2d 1360, 1364 (Pa. Super. 1992)); Brangs v. Brangs, 407 43, 595 A.2d 115 (Pa. Super. 1991).

As explained below, applying Chapter 14 to current cases does not interfere with any contractual obligation or vested right of customers; accordingly, this does not constitute a retroactive application of the new law. 

The practical effect of Chapter 14 may alter the availability of certain types of remedies going forward by limiting the authority of the Commission to make such awards.  In Bible v. Commonwealth, 548 Pa. 247, 696 A.2d 1149 (Pa. 1997), the Pennsylvania Supreme Court upheld an amendment to the Workers’ Compensation Act that merely changed the plaintiff’s remedy.
The Commission has held that a payment arrangement, which prevents service termination so long as it is complied with, is not a right but a privilege.  Mandell v. Duquesne Light Co., Docket No. C-20030234 (Order entered March 17, 2004).  It is the opinion of this Commission that applying Chapter 14 to the instant case does not impair any contractual obligations or disturb any vested rights of the Complainant.  The only thing that has changed is the remedy available to the Complainant, that being a limit to the number of allowed payment arrangements.  As a result, Chapter 14 should be applied to the instant proceeding.

We concur with the Initial Decision in recommending dismissal of the Complaint due to the Complainant’s failure to carry the burden of proving that she was entitled to a revised payment agreement.  While the Complainant stated that she is unable to make payments toward the amortization of her overdue balance, she did not demonstrate on the record that her financial condition had changed since the BCS payment arrangement had been established.  Absent a change in income, the Commission may not consider the establishment of any further payment arrangements.  (66 Pa. C.S. § 1405(d)).
The ALJ recommended a Claypool catch-up payment and reinstatement of the BCS informal Decision with a strong warning that the Commission may not impose another payment arrangement on Columbia in her behalf, absent a change in her financial condition.  We do not support this recommendation.  The ALJ’s recommendation for a subsequent payment arrangement is prohibited by Chapter 14 of the Code.
It is clear from the record established in this proceeding that the Complainant had not maintained the payment arrangement pursuant to the BCS informal decision dated February 25, 2004.  (I.D. at 4, 5).  Additionally, in Columbia’s Motion to Dismiss Formal Complaint, it states that the most recent payment arrangement on which the Complainant defaulted was made on July 18, 2003.  (Motion at 1).  The Commission is without authority to impose a second or subsequent payment arrangement pursuant to Chapter 14; therefore, we shall reverse the ALJ’s recommendation on this issue.
Conclusion
Based upon our review of the record evidence and applicable law, we shall reverse the Initial Decision of ALJ Susan D. Colwell regarding the Commission’s application of Chapter 14 as being retroactive as well as her recommendation to reinstate the payment arrangement established by the Commission’s Bureau of Consumer Services; THEREFORE,

IT IS ORDERED:
1. That the Initial Decision of Administrative Law Judge Susan D. Colwell is modified consistent with the Opinion and Order.
2. That the Formal Complaint filed by Doris Rudacille against Columbia Gas of Pennsylvania, Inc., is hereby dismissed with prejudice for failure to carry the burden of proof. 
3. That the record of this proceeding be marked closed.
BY THE COMMISSION,

James J. McNulty

Secretary

(SEAL)

ORDER ADOPTED:  June 23, 2005

ORDER ENTERED:  August 9, 2005
� 	Claypool v. T.W. Phillips, Docket No. Z-00248730, entered December 22, 1995, as amended by Stammel v. PG Energy, Docket No. C-20027994, entered May 21, 2003.
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