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HISTORY OF THE PROCEEDINGS
On April 1, 2005, Lakiesha Sanders (Complainant) filed a Formal Complaint with the Commission against PECO Energy Company (Respondent) alleging that Respondent has over billed her and requests that the Commission void the bill and establish a payment arrangement where each month Complainant pays her current bill plus fifteen dollars towards arrearages.  
On June 22, 2005
, Respondent filed an Answer, New Matter and a Motion to Dismiss, addressing the allegations of the Complaint and moving to dismiss the Complaint for lack of jurisdiction because the underlying dispute, Complainant’s allegation of over billing, has been rendered moot and beyond the Commission’s jurisdiction by virtue of the filing of a Chapter 13 bankruptcy proceeding.

The 10-day response period has passed, and Complainant did not file a response to the Motion to Dismiss.  Complainant also failed to reply to the New Matter set forth by Respondent in its Answer within the prescribed 20 days; therefore, the relevant facts stated in the New Matter are deemed admitted.
  The matter was assigned to me by Motion Judge Assignment Notice dated June 28, 2005.  The Motion to Dismiss is now ready for a decision.

FINDINGS OF FACT

1.
The Complainant is Lakiesha Sanders, 202 W. Ashdale St., Philadelphia, Pennsylvania, 19120.
2.
The Respondent is PECO Energy Company, a jurisdictional public utility providing electric service in the Commonwealth of Pennsylvania.

3.
On April 1, 2005, Complainant filed a Formal Complaint with the Commission alleging that Respondent over billed her.  

4.
On March 30, 2005, Complainant filed a Chapter 13 bankruptcy petition at Docket No. 05-14227.
5.
The debt at issue in the Complaint relates entirely to Complainant's pre-bankruptcy petition debt.
6.
Respondent moved for dismissal of the Complaint because the underlying dispute, Complainant’s allegation of over billing, has been rendered moot and beyond the Commission’s jurisdiction by virtue of the filing of a Chapter 13 bankruptcy proceeding.
7.
Complainant did not file a response to the Motion to Dismiss.
DISCUSSION

Before the Commission are both a Complaint and a Motion to Dismiss the Complaint because the underlying dispute, Complainant’s allegation of over billing, has been rendered moot and beyond the Commission’s jurisdiction by virtue of the filing of a Chapter 13 bankruptcy proceeding.   
The Motion to Dismiss cites to 52 Pa. Code § 5.103.  Section 5.101 of the Commission’s Regulations addresses Preliminary Motions and Section 5.103 is the section that provides for motions other than preliminary or summary judgment or judgment on the pleadings motions.  Since this motion was filed contemporaneously with the Answer, it will be treated as a Preliminary Motion pursuant to 52 Pa. Code § 5.101, specifically as a Motion questioning the Jurisdiction of the Commission at 52. Pa. Code § 5.101(a)(1).
Although the filing of the bankruptcy petition will render the issues presented moot, Respondent raises the averment of meter access, in response to Complainant’s allegation of over billing, exclusively in its Answer and Motion to Dismiss and not in its New Matter.  Commission regulations state:

(b) An affirmative defense shall be pleaded in an answer or other responsive pleading under the heading of “New Matter.”  A party may set forth as new matter another material fact which is not merely a denial of the averments of the preceding pleading.

(c) A reply to new matter shall be filed within 20 days of the date of service of the answer or other pleading raising new matter.  Failure to file a timely reply to new matter shall be deemed in default, and relevant facts stated in the new matter may be deemed admitted.

52 Pa. Code § 5.62(b)-(c).  While the result of failing to reply to new matter is that the relevant facts stated in the new matter may be deemed admitted, the result is not the same when Complainant does not respond to a preliminary motion.  An answer to a preliminary motion is not required and is left to a complainant’s discretion; therefore, failure to respond to a preliminary motion cannot result in the deemed admittance of the statements set forth in the motion. 52 Pa. Code § 5.101(d).  In the instant case, since Respondent included its averment that Complainant did not allow meter access exclusively in its Motion to Dismiss and Answer, and not in the New Matter portion of its Answer, these issues would remain a contested question of fact.  However, for the reasons set forth below, the Complaint must be dismissed because the issues raised in the Complaint are moot and beyond the Commission’s jurisdiction as a result of Complainant’s filing of a Chapter 13 bankruptcy petition.  

The Commission does not have subject matter jurisdiction over a complaint concerning pre-bankruptcy petition utility debt; that jurisdiction resides with the Bankruptcy Court
.  Furthermore, any party, including a government agency, is prohibited from seeking to collect or enforce a debt after the commencement of a bankruptcy proceeding.  11 U.S.C. § 362(a).  
On March 30, 2005, Complainant filed a Chapter 13 bankruptcy petition at Docket No. 05-14227.  Because of that filing, neither Respondent nor the Commission can take any action that could be viewed as an attempt to collect or enforce the debt accrued under the pre-bankruptcy petition account.  Therefore Respondent’s Motion to Dismiss must be granted.
CONCLUSIONS OF LAW

1.
Commission regulations provide for the filing of preliminary motions, including a motion questioning the jurisdiction of the Commission.  52 Pa. Code § 5.101.

2.
Respondent’s Motion to Dismiss is a Motion filed pursuant to 52 Pa. Code § 5.101.
3.
The Commission has jurisdiction over the parties but not the subject matter of the instant Complaint. 
4.
The district courts shall have original and exclusive jurisdiction of all cases under Title 11 (the United State Bankruptcy Code at 11 U.S.C. § 101, et seq.).  28 U.S.C.A. § 1334.

5.
Any party, including a government agency, is prohibited from seeking to collect or enforce a debt after the commencement of a bankruptcy proceeding.  11 U.S.C. § 362(a).

6.
Neither Respondent nor the Commission can take any action that could be viewed as an attempt to collect or enforce the debt at the electric service account number included in the bankruptcy proceeding.

7.
The issues raised in the Complaint are moot and cannot be adjudicated by the Commission.

ORDER

THEREFORE,

IT IS ORDERED:

1.
That PECO Energy Company’s Motion to Dismiss the Complaint of Lakiesha Sanders at Docket No. C-20054552 is granted.

2.
That the Complaint filed by Lakiesha Sanders against PECO Energy Company at Docket No. C-20054552 is dismissed.

Dated: July 14, 2005




_____________________________








Veronica A. Smith 







Chief Administrative Law Judge
� The Respondent was served with the Complaint on May 31, 2005.


� The Commission’s regulations state: “A reply to new matter shall be filed within 20 days of the date of service of the answer or other pleading raising new matter.  Failure to file a timely reply to new matter shall be deemed in default, and relevant facts stated in the new matter may be deemed admitted.”  52 Pa. Code §5.62(c).  


� The district courts shall have original and exclusive jurisdiction of all cases under Title 11 (the United State Bankruptcy Code at 11 U.S.C. § 101 et seq.).  28 U.S.C.A. § 1334.
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