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I.
HISTORY OF THE PROCEEDING



On February 1, 2005, the Philadelphia Gas Works ("PGW" or "Respondent") filed the required data in advance of its annual purchased gas cost (“PGC”) filing pursuant to 66 Pa. C.S. §1307 and 52 Pa. Code §53.64.



On March 1, 2005, PGW submitted Supplement No. 8 to Gas Service Tariff - Pa. P.U.C. No. 2 and Supplement No. 8 to Gas Supplier Tariff- Pa. P.U.C. No. 1 to become effective for services rendered on or after September 1, 2005. This annual gas cost rate (“GCR”) filing was made pursuant to 66 Pa. C.S. §1307(f), which authorizes certain natural gas distribution companies to make annual purchased gas cost filings with the Commission to reflect increases or decreases in natural gas costs.  With this filing, PGW submitted a reconciliation of expenses previously incurred and revenues received, pursuant to 66 Pa. C.S. § 1307(f)(3), as well as a recalculation of PGW’s Restructuring Surcharge.  In addition, PGW submitted data in support of its Tariff supplement, as well as the direct testimony of witnesses Douglas Moser (PGW St. 1 re: LNG Expander Plant and the Occidental Gas Transactions from the 2003-2004 PGC/GCR Period and the 2004-2005 PGC/GCR Period) and (PGW St. 3 re: Proposed 2005 Annual GCR Adjustment), Kenneth Dybalski (PGW St. 2 re: Proposed 2005 Annual GCR Adjustment) and Joseph Bogdonavage (PGW St. 4 re: Calculation of and justification for Restructuring Surcharge).



As required by Commission regulations, PGW provided public notice of its proposed GCR rate in Supplement No. 8 through bill inserts and newspaper publications in PGW’s service territory.



The gas cost rate filing was assigned to the Office of Administrative Law Judge for resolution by hearings and for issuance of a Recommended Decision.  The matter was assigned to Administrative Law Judge Cynthia Williams Fordham.  



On February 7, 2005, Johnnie E. Simms, Esquire and Allison Curtin, Esquire, entered a notice of appearance on behalf of the Commission's Office of Trial Staff ("OTS").  



On February 22, 2005, the Philadelphia Industrial and Commercial Gas Users Group ("PICGUG"), through its counsel, David M. Kleppinger, Esquire, and Charis Mincavage, Esquire, filed a Petition to Intervene.



On March 4, 2005, the Office of Consumer Advocate (“OCA”) filed a complaint and a public statement.  The complaint was docketed at R-00050264C0001.



In the Prehearing Order dated March 7, 2005, the Philadelphia Industrial and Commercial Gas Users Group’s Petition to Intervene was granted.



On March 9, 2005, the Office of Small Business Advocate (“OSBA”) filed a complaint and a public statement.  The complaint was docketed at R-00050264C0002.



A prehearing conference in this matter was held on March 10, 2005.  The Philadelphia Gas Works (“PGW”); the Office of Consumer Advocate (“OCA”); the Office of Trial Staff (“OTS”); the Office of Small Business Advocate (“OSBA”); and the Philadelphia Industrial & Commercial Gas Users Group (“PICGUG”) participated.  A procedural schedule was established during the prehearing conference.



On April 19, 2005, Prehearing Order #2 was issued.  The schedule and the procedures applicable to this proceeding were set forth in that order.



The parties engaged in formal and informal discovery.



The following testimony was filed on April 15, 2005:  OTS filed Statement No. 1 – Direct Testimony of Gary L. Yocca with Exhibits; OSBA filed OSBA Statement No. 1 – Direct Testimony and Exhibit of Robert D. Knecht; and OCA filed OCA Statement No. 1 – Direct Testimony of Richard W. Lelash with Schedules.  PICGUG submitted correspondence indicating that it would not be submitting direct testimony.



The Settling Parties commenced settlement discussions and were able to reach a Settlement which resolves all issues pertaining to PGW’s 2005-2006 annual GCR Filing.



Since a settlement was reached, the hearings scheduled for May 11, and 12, 2005 were cancelled by Order #3, dated May 10, 2005.  Philadelphia Gas Works (“PGW”), the Office of Trial Staff (“OTS”), the Office of Consumer Advocate (“OCA”), and the Office of Small Business Advocate (“OSBA”) (collectively “the Settling Parties”) filed the Settlement on May 13, 2005.  Although PICGUG did not sign the settlement, it authorized the Settling Parties to state its non-opposition to the settlement (Joint Petition p. 1, fn.1).  Statements in support of the settlement were filed by PGW, OCA, OTS and OSBA. 



The record consists of a 17 page transcript, the Company's filing, the testimony and exhibits filed by PGW, OTS, OCA and OSBA, the Joint Petition for Settlement and the parties' Statements in Support of the Settlement.

II.
FINDINGS OF FACT


1.
PGW’s gas distribution system is located in Southeastern Pennsylvania in the County and City of Philadelphia. Since this is not a gas producing area, PGW and its natural gas customers are dependent upon the interstate natural gas pipeline system to deliver natural gas into the PGW gas distribution system (PGW St. 2 at 2).



2.
PGW relies on the interstate pipeline for all natural gas supply, storage and transportation services, except for PGW’s own on-system peak shaving facilities.  In this regard, PGW owns and operates liquefied natural gas (“LNG”) facilities that are used both to meet intraday, daily and seasonal supply needs as well as to meet peak day requirements (PGW St. 2 at 2).



3.
Duke Energy Gas Transmission (“DEGT”) and Williams Gas Pipeline comprise the two interstate natural gas pipelines that deliver gas to PGW’s city gates.  In addition, Dominion Transmission Inc. (“DTI”), and Equitrans, Inc. (“Equitrans”) provide natural gas storage services that PGW uses to meet winter peak requirements.  These storage services require intermediate transportation services from DEGT to deliver storage withdrawals to the PGW gas distribution system (PGW St. 2 at 2).



4.
PGW pursues a least cost procurement policy using a portfolio approach in both contract structure and pricing.  The portfolio approach protects ratepayers from some of the risk of natural gas market volatility by utilizing a mix of first of the month index pricing, storage injection and winter only supply contracts as appropriate given market conditions (PGW St. 2 at 3).



5.
PGW also uses capacity release and off system sales when available as an additional cost saving strategy.  The prices for these transactions are negotiated and, in both instances, all associated credits and margins are returned to customers through the PGC (PGW St. 2 at 6).



6.
The details of PGW’s actual gas purchases for the 12 months ending December 31, 2004 and an estimate of gas purchases through August of 2006 are presented in the schedules attached to Item 53.64(c)(l) of PGW’s February 1,2005 Pre-filing and Tabs 3 and 4 of PGW’s March 1, 2005 annual GCR filing.



7.
Projected gas costs as reflected in the Settlement are based on peak-day capacity requirements at a zero (0) degree design day temperature (PGW’s February 1, 2005 Pre-filing, Item 53.64(c)(l3)).



8.
PGW is not affiliated with any pipeline or gas supply entity, nor does it have any contracts for local production and, therefore, transactions with affiliates are not an issue in this proceeding pertaining to PGW’s procurement practices (PGW’s February 1, 2005 Pre-filing at Item 53.65(5)).

III.
DESCRIPTION AND TERMS OF THE JOINT PETITION FOR SETTLEMENT OF THE PHILADELPHIA GAS WORKS’ 2005-2006 GCR PROCEEDING



The Joint Petition for Settlement is a thirteen (13) page document signed by four of the active parties.  Although PICGUG did not sign the Joint Petition, it does not oppose the Joint Petition.  Appendix A contains the rates agreed upon by the settling parties.  Appendix B is PGW’s 2006-2007 Gas Purchasing Program.  This document is marked proprietary.  Appendix C contains the Restructuring Surcharge Standards.  Appendix D is the list of the documents in the stipulated record.


The essential terms of the Joint Petition for Settlement of the Philadelphia Gas Works’ base rate proceeding are set forth in III. of the Joint Petition.  (The entire settlement is attached as Attachment 1). Settlement paragraphs 1-8 are as follows: 

SETTLEMENT
The undersigned parties, intending to be legally bound and for due consideration given, agree to the terms and conditions set forth below:

1.
PURCHASED GAS COST RATES

(a)
The Settling Parties agree to accept the underlying data and calculations submitted by PGW in its February 1, 2005 pre-filing and its March 1, 2005 annual filing.  The PGC rate adopted by this Settlement is $7.9613.  This rate is predicated on PGW’s gas cost projections at the time of the March 1, 2005 annual PGC filing. in accordance with 52 Pa. Code §53.64, PGW will submit a quarterly adjustment to the PGC rate on or before September 1, 2005, to be effective on one day’s notice, to account for actual experience and changes in forecasted natural gas prices and demand, which will establish the POC rate, effective September 1, 2005.
(b)
PGW shall calculate the quarterly filing updates for the 2005-2006 GCR period in accordance with the Commission’s regulations at 52 Pa. Code §53.64(i)(5).

(c)
Attached as Appendix “A” hereto are the rates relating to this Settlement.

2.
GAS PURCHASING PROGRAM

(a)
Commencing upon the date of execution of this Settlement, the Settling Parties agree that PGW will follow the Gas Purchasing Program attached hereto as Appendix “B”.2  The Gas Purchasing Program is intended to reduce PGW’s exposure to natural gas price volatility and to establish agreed upon standards governing PGW’s gas procurement practices.

(b)
In PGW’s 2006-2007 and 2007-2008 annual GCR proceedings, none of the Settling Parties shall be permitted to challenge the reasonableness, prudence or recoverability of gas costs associated with locked-in prices established in accordance with non-discretionary purchases under Appendix “B” solely on the basis that PGW should not have locked-in the price prior to applicable deadlines.

(c)
The Settling Parties agree to monitor and review the appropriateness and effectiveness of the Gas Purchasing Program set forth in Appendix “B” and will revisit Gas Purchasing Program issues pertaining to fiscal year 2007-2008 and future years in the context of PGW’s 2006-2007 annual GCR filing.

(d)
The parties agree that PGW’s obligation to follow the Gas Purchasing Program attached hereto as Appendix B is subject to PGW’s credit limits and/or financial constraints. PGW agrees that if financial constraints and/or credit limitations impact the Company’s ability to carry out the Gas Purchasing Program, PGW will contact the stakeholders in order to discuss the modifications to the Gas Purchasing Program required by these factors.

3.
INTERSTATE TRANSPORTATION AND STORAGE CAPACITY

The Settling Parties agree that PGW will file a comprehensive plan concerning its options for capacity marketing, capacity reductions, and the potential use of a third party asset manager by June 30, 2006.

___________________________

2
The Gas Purchasing Program is extremely commercially sensitive and is marked proprietary and filed under seal. Consistent with the submission of this Joint Petition, the Settling Parties are seeking a Protective Order from the ALJ which appropriately protects Appendix “B.”

4.
RESTRUCTURING SURCIIARGE

The Settling Parties agree to request the Commission to direct its Bureau of Audits to conduct an audit of PGW’s Restructuring Surcharge.  If the Bureau of Audits declines to audit the Restructuring Surcharge, the parties will collectively seek to arrange an alternate procedure.  The purpose of the audit is to verify that the costs charged in the Restructuring Surcharge satisfy the standards established in the applicable settlements on the Surcharge as approved by the Commission, and as set forth in Appendix “C” hereto.  If PGW does not agree with any audit findings, it will have the opportunity to provide exceptions and those exceptions will be addressed in the 1307(f) proceeding immediately following the issuance of the audit report.

5.
LINE HITS

PGW agrees that it will implement a line hit policy within 4 months of the date of this Settlement Agreement. As part of the development of this line hit policy, PGW agrees to consider the costs and benefits of seeking restitution from the Philadelphia Water Department (“PWD’) of costs (including, if material, the cost of lost gas) of line hits for which the PWD is determined to be responsible. PGW will report the results of its findings to the OTS.

6.
DOMINION TRANSMISSION

In its next Section 1307(f) filing, PGW agrees to report on the status of any legal proceeding (including a class action lawsuit) against Dominion Transmission, Inc. and/or PGW’s suppliers to recover any excess natural gas charges caused by the November 24, 2004 event. OSBA is not precluded from contending in that proceeding that PGW should have initiated such a proceeding.

7.
 SETTLEMENT PROVISIONS

The parties agree that the provisions of the settlement are applicable only to the issues raised in PGW’s 2005 1307(1) proceeding due to the Company’s status as a municipal utility whose rates are set on a cash flow method; therefore, the parties do not intend for this settlement to provide precedential value to investor owned utilities.

8.
 ADMISSION OF EVIDENCE

The Settling Parties stipulate to the admission of the filing, testimony and exhibits identified in Appendix “D” hereto.


The Settling Parties included proposed findings of fact and conclusions of law.


Under the conditions of settlement, the parties stated that the settlement shall become null and void if the settlement is not approved in full without modification.  The parties agreed to waive the filing of exceptions if the ALJ adopts the settlement as proposed.

IV.
DISCUSSION


PGW, OTS, OCA, and OSBA agree that the Joint Petition is in the public interest for the following reasons:  the parties are saving the time, expense and other resources associated with a fully litigated proceeding; the parties are avoiding the uncertainties of litigation; and the Joint Petition addresses all of the substantive issues in dispute.



PGW noted that it pursues a least cost procurement policy.  The settlement advances that goal by further defining gas purchasing programs and requiring PGW to file a comprehensive plan regarding capacity marketing, capacity reductions and the potential use of a third party asset manager.  The gas purchasing program is designed to reduce the ratepayers’ exposure to price volatility.  OCA and OSBA also thought that the gas purchasing program was an essential element in the settlement.  OCA stated that PGW has set goals in this gas purchasing program that it believes are attainable.  This should reduce the volatility in the PGC rate that has existed recently.  OSBA mentioned that the modifications to the gas purchasing plan will help to ensure that PGW’s purchases are more diversified and that the firm service customers’ exposure to price fluctuations is mitigated.



OTS and OCA stated that the settlement will benefit customers because the purchased gas cost rate will decrease from $0.98857/ccf to $0.79613/ccf.  



OTS is concerned with PGW’s recovery of lost gas due to line hits.  PGW agreed to implement a line hit policy within four (4) months of the date the Settlement Agreement



Furthermore, OCA emphasized the importance of PGW submitting a comprehensive interstate transportation and storage capacity plan by June 30, 2006.  


OSBA noted the following issues that relate to small business customers.  The settlement addresses PGW’s obligation to pursue the recovery of any excess natural gas costs and requires PGW to report on the status of its efforts to collect the excess costs from Dominion Transmission Inc or PGW’s suppliers.  The settlement addresses the issue of PGW underutilizing its storage and LNG assets.  The settlement allows PGW to include working capital financing costs in its GCR for 2004-2005 and 2005-2006.



Both OSBA and OCA noted the settlement provision that requires PGW to have its restructuring surcharge costs audited by a third party is important to determine whether PGW included costs in the surcharge that were not appropriate.  



In determining whether the parties’ settlement should be approved, one must decide whether the settlement promotes the public interest. See Pennsylvania Public Utility Commission v. C.S. Water and Sewer Associates, 74 Pa. P.U.C. 767 (1991), Pennsylvania Public Utility Commission v. Philadelphia Electric Company, 60 Pa. P.U.C. 1 (1985).



The issue of the drastic increases in the GCR has been an ongoing problem.  The parties have established a program that addresses this critical issue.  They will monitor the gas purchase program and make modifications if necessary.  Furthermore, the parties have addressed other issues that impact on the amount of the GCR, such as the interstate transportation and storage capacity, line hits, and the restructuring surcharge.  It is an excellent idea to have a third party audit the restructuring surcharge.  Any questions about components of the surcharge can be addressed during the audit.  The issues in this matter have been resolved and the proposed GCR is less than the current rate.  In addition, the parties distinguish between the Philadelphia Gas Works and other investor utilities.  They agreed that this Settlement Agreement does not set a precedent that can be relied upon by any of the signatory parties in subsequent non-PGW proceedings before the Commission.



After considering the Joint Petition for Settlement of Philadelphia Gas Works' 2005-2006 Proceeding, including the reduction in the GCR, the gas purchase program, the audit of the restructuring surcharge and the savings achieved by not litigating the case fully, it is my opinion that the settlement is fair, just, reasonable and in the public interest.  Accordingly, I recommend that the Joint Petition for Settlement of Philadelphia Gas Works' 2005-2006 Proceeding be approved.

V.
CONCLUSIONS OF LAW


1.
With respect to PGW’s gas purchases and gas purchasing practices during the twelve-month historical reconciliation period ended December 31, 2004, PGW has met the standards of Section 1318 of the Public Utility Code, 66 Pa.C.S. §1318, as required by Section l307(f)(5) of the Public Utility Code, 66 Pa.C.S. §1307(f)(5), as to all actual purchased gas costs in the historical period.


2.
During the twelve months ended December 31, 2004, PGW met the requirements of Section 1318(a) of the Public Utility Code by pursuing a least-cost fuel procurement policy, consistent with its obligation to provide safe, adequate and reliable service to its customers; and purchases by PGW from an entity that is, or might be, considered an affiliate interest have met the requirements of Section 1318(b) of the Public Utility Code relating to purchases from and services provided by affiliates.



3.
The rates to be adopted by the Commission result from PGW’s compliance with the provisions of Section 1318 of the Public Utility Code, including Sections 1318(a)(l), 1318(a)(2), 1318(a)(3), 1318(a)(4), 1318(b)(l), 1318(b)(2) and 1318(b)(3), 66 Pa. C. S. §l318(a)(1), l318(a)(2), 1318(a)(3), 1318(a)(4), 1318(b)(1), 1318(b)(2) and 1318(b)(3).



4.
To determine whether the parties’ settlement should be approved, one must decide whether the settlement promotes the public interest. See Pennsylvania Public Utility Commission v. C.S. Water and Sewer Associates, 74 Pa. P.U. C. 767 (1991), Pennsylvania Public Utility Commission v. Philadelphia Electric Company, 60 Pa. P.U.C. 1 (1985).

IV.
RECOMMENDED ORDER


THEREFORE,


IT IS RECOMMENDED:



1.
That the Joint Petition for Settlement of the Philadelphia Gas Works' 2005-2006 GCR Proceeding submitted by the Philadelphia Gas Works, the Office of Trial Staff, the Office of Consumer Advocate and the Office of Small Business Advocate at Docket No. R‑00050264 is approved.



2.
That the Philadelphia Gas Works is authorized to file a tariff supplement to reflect rates and terms consistent with the Settlement and applicable to the Section 1307(f) purchased gas cost rate investigation at Docket Nos. R-00050264 to be effective for services rendered on or after September 1, 2005, subject to quarterly adjustments permitted by Commission regulations, including a quarterly adjustment to be effective on September 1, 2005 to reflect actual experience and changes in forecasted natural gas prices utilizing the methodology prescribed by paragraph III 1 .(b) of the Joint Petition.


3.
That the Philadelphia Gas Works’ request for a protective order for its 2006-2007 Gas purchasing program, which is marked Appendix B in the Joint Petition, is granted.



4.
That the gas purchasing program in Appendix B shall be made available to the Commission and its Staff for use in this proceeding. For purposes of filing, to the extent that Appendix B is placed in the Commission's report folders, such information shall be handled in accordance with routine Commission procedures inasmuch as the report folders are not subject to public disclosure.  To the extent that Appendix B is placed in the Commission's testimony or document folders, such information shall be separately bound, conspicuously marked, and accompanied by a copy of Ordering Paragraphs 3 and 4. 


5.
That the Philadelphia Gas Works shall calculate the quarterly filing updates for the 2005-2006 GCR period in accordance with the Commission’s regulations at 52 Pa. Code §53.64(i)(5).



6.
That the Philadelphia Gas Works will follow the Gas Purchasing Program attached to the Joint Settlement Petition as Appendix “B.”


7.
That in the Philadelphia Gas Works’ 2006-2007 and 2007-2008 annual GCR proceedings, none of the Settling Parties shall be permitted to challenge the reasonableness, prudence or recoverability of gas costs associated with locked-in prices established in accordance with non-discretionary purchases under Appendix “B” solely on the basis that PGW should not have locked-in the price prior to applicable deadlines.



8.
That the Settling Parties agree to monitor and review the appropriateness and effectiveness of the Gas Purchasing Program set forth in Appendix “B” of the Joint Petition and will revisit Gas Purchasing Program issues pertaining to fiscal year 2007-2008 and future years in the context of PGW’s 2006-2007 annual GCR filing.



9.
That the Philadelphia Gas Works’ obligation to follow the Gas Purchasing Program attached to the Joint Petition as Appendix B is subject to Philadelphia Gas Works’ credit limits and/or financial constraints.  If financial constraints and/or credit limitations impact the Company’s ability to carry out the Gas Purchasing Program, Philadelphia Gas Works will contact the stakeholders in order to discuss the modifications to the Gas Purchasing Program required by these factors.



10.
That Philadelphia Gas Works will file a comprehensive plan concerning its options for capacity marketing, capacity reductions, and the potential use of a third party asset manager by June 30, 2006.



11.
That the Settling Parties request that the Commission direct its Bureau of Audits to conduct an audit of the Philadelphia Gas Works’ Restructuring Surcharge to verify that the costs charged in the Restructuring Surcharge satisfy the standards established in the applicable settlements on the Surcharge as approved by the Commission, and as set forth in Appendix “C” of the Joint Petition for Settlement.


12.
That if the Bureau of Audits declines to audit the Restructuring Surcharge, the parties will collectively seek to arrange an alternate procedure.  


13.
That if the Philadelphia Gas Works does not agree with any audit findings, it will have the opportunity to provide exceptions and those exceptions will be addressed in the 1307(f) proceeding immediately following the issuance of the audit report.



14.
That the Philadelphia Gas Works will implement a line hit policy within four (4) months of the date of the Settlement Agreement.  That the Philadelphia Gas Works will consider the costs and benefits of seeking restitution from the Philadelphia Water Department (“PWD’) of costs (including, if material, the cost of lost gas) of line hits for which the PWD is determined to be responsible. Philadelphia Gas Works will report the results of its findings to the Office of Trial Staff.



15.
That in its next Section 1307(f) filing, the Philadelphia Gas Works agrees to report on the status of any legal proceeding (including a class action lawsuit) against Dominion Transmission, Inc. and/or PGW’s suppliers to recover any excess natural gas charges caused by the November 24, 2004 event. That the Office of Small Business Advocate is not precluded from contending in that proceeding that Philadelphia Gas Works should have initiated such a proceeding.



16.
That the provisions of the settlement are applicable only to the issues raised in the Philadelphia Gas Works’ 2005 1307(1) proceeding due to the Company’s status as a municipal utility whose rates are set on a cash flow method and that the parties do not intend for this settlement to provide precedential value to investor owned utilities.



17.
That the Philadelphia Gas Works’ filing and the testimony and the accompanying exhibits filed by the Philadelphia Gas Works, the Office of Trial Staff, the Office of Consumer Advocate and the Office of Small Business Advocate be entered into evidence in this proceeding.



18.
That the formal complaint filed by the Office of Consumer Advocate at R-00050264C0001 is withdrawn.



19.
That the formal complaint filed by the Office of Small Business Advocate at R-00050264C0002 is withdrawn.



20.
That the intervention of the Philadelphia Industrial and Commercial Gas Users Group is dismissed.



21.
That the Commission Investigation at Docket No. R-00050264 is terminated and marked closed.

Date:  July 5, 2005




__________________________________








Cynthia Williams Fordham







Administrative Law Judge
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