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INITIAL DECISION 
Before

Ember S. Jandebeur
Administrative Law Judge 
HISTORY OF THE PROCEEDINGS 
This Initial Decision denies the relief requested in, and dismisses the Formal Complaint of Rose Marie Innocent at Docket No. C-20043186, and memorializes the management decision made by Pennsylvania American Water Company.

On June 10, 2004, Rose Marie Innocent (Complainant) filed a Formal Complaint (Complaint) with the Pennsylvania Public Utility Commission (Commission) against Pennsylvania American Water Company (Respondent or PAWC).  In the Complaint, the Complainant alleged her water bill was an unreasonable amount, and asked that the Public Utility Commission “help her.”  
On July 29, 2004, the Respondent filed its Answer to the Complaint.  Respondents’ Answer denied the material averments of the Complaint and indicated the rates charged to the Complainant were consistent with their approved tariff.  The Respondent submitted New Matter that indicated there was a prior Bureau of Consumer Services (BCS) informal decision regarding the Complainant’s account issued on May 5, 2004. Additionally, the New Matter indicated the company had entered into two earlier payment agreements with the Complainant, but they were not honored.  Lastly, the New Matter requested an Interim Order be issued to require the Complainant to pay her bill during the pendency of the Complaint.  The Respondent asked that the Commission dismiss the Complaint.
On March 2, 2005, a hearing in this matter was held.  The Complainant appeared pro se, and the Respondent appeared represented by counsel.  The Complainant submitted no exhibits.  Respondent submitted five (5) exhibits, all were admitted into the record.  A written transcript of the hearing was produced comprising sixty-four (64) typewritten pages.  The record in this matter closed on April 2, 2005.
FINDINGS OF FACT
1. The Complainant is a customer of the Respondent and receives water and sewer service at 5313 Ledgewood Drive, Tobyhanna, Pennsylvania 18466.
2. January 6, 2003, the Complainant began service with the Respondent.  PAWC Exh. 1

3. The Complainant’s monthly sewer and water bill approximates $80-85.  The sewer portion of the bill is a constant and is typically about $51.00.  The remaining $30-35 is her water usage.  PAWC Exh. 2

4. From the beginning of her water service through the hearing date of March 2, 2005, the Complainant made only 10 payments in the two years and two months of service.  Her outstanding balance at hearing was $1,149.70.  PAWC Exh. 2

5. May 5, 2004, the Bureau of Consumer Service (BCS) issued an informal decision requiring the Complainant to pay a special budget amount monthly of $94.00.  This Complaint is an appeal of that decision.

6. The Complainant’s income at the time of the BCS decision was zero.  Her income at the time of the hearing was approximately $640.00 monthly.  Thus, her income increased from the time the BCS decision to the time of the hearing.  NT 10

7. The Complainant did not make the required BCS special budget payments.  NT 42

8. The Respondent entered into two payment agreements with the Complainant dated November 4, 2003 and September 24, 2003.  The Complainant did not keep either.  NT 41

9. The Respondent made a discretionary decision at the conclusion of the hearing and provided the Complainant a helpful and generous one-time offer payment arrangement.  That arrangement will be reflected in the ordering paragraphs of this initial decision. 
DISCUSSION
In her Formal Complaint, Complainant alleged an inability to pay her utility bills.  As the party seeking affirmative relief from the Commission, the Complainant bears the burden of proof.  66 Pa. C.S. §332(a).

To satisfy this burden, a complainant must demonstrate that the named utility is responsible for the problem described in the Complaint.  This must be shown by a preponderance of the evidence.  Patterson v. Bell Telephone Company of Pennsylvania, 72 PA PUC 196 (1990).  Preponderance of the evidence means that the party with the burden of proof has presented evidence that is more convincing, by even the smallest amount, than that presented by the other party.  Samuel J. Lansberry, Inc. v. PA Public Utility Comm’n, 578 A.2d 600; 602 (1990), alloc. den., 602 A.2d 863 (1992), Se-Ling Hosiery v. Margulies, 70 A.2d 854 (1950).  Additionally, any finding of fact necessary to support the Commission’s adjudication must be based upon substantial evidence.  Mill v. Comm’w., PA Public Utility Comm’n, 447 A.2d 1100 (1982), Edan Transportation Corp. v. PA Public Utility Comm’n, 623 A.2d 6 (1993), 2 Pa.C.S. §704.

The Pennsylvania legislature approved a statute on November 30, 2004, that became effective December 14, 2004.  That statute, entitled the “Responsible Utility Customer Protection Act,” passed strict limitations on the Commission’s authority to fashion subsequent payment arrangements after a customer defaults on previous ones.  Under this law, the Commission has no authority to render different payment plans when a customer has defaulted on a prior payment agreement absent a change in income.  66 Pa. C.S. §1405(d).  Therefore, because the Complainant defaulted on several payment arrangements, ignored the Interim Order requiring payments during the pendency of this hearing, and had an increase in income, not a decrease, the Commission lacks authority to fashion any different payment plan for her.  

Under the provisions of the new law, absent the company’s willingness to accommodate her, termination of her service would occur quickly.  Here, in light of her personal circumstances, and her apparent willingness to make some sort of monthly payments, PAWC at the end of the hearing made a discretionary decision to accept $94.00 per month toward her current and past due bills.  (This is the same amount that was required in the BCS decision.)  The customer alleged it is the best she can do monetarily, and it is in the public interest that she pays her bill off, even if it is slowly.  PAWC is commended for providing a viable solution.  If the customer chooses not honor the company’s generosity, PAWC is authorized to terminate her service. 

CONCLUSIONS OF LAW
1. The Commission has jurisdiction over the parties and the subject matter of this dispute.  66 Pa. C.S. §701
2. The Complainant bears the burden of proof.  66 Pa. C.S.A. §332(a)

3.
The Complainant failed to meet her burden of proof that Pennsylvania American Water Company was responsible for her (Complainant’s) inability to meet her water service bill.  66 Pa. C.S. §332(a)

4.
The Commission lacks authority to provide a second or subsequent payment agreement if a customer has defaulted on a previous payment agreement, absent a change in income.  66 Pa. C.S.§1405(d)
5.
A public utility may, at its discretion, enter into a second or subsequent payment agreement with a customer.  66 Pa. C.S. §1405(d)

6.
Failure of a customer to comply with the terms of a payment agreement shall be grounds for a public utility to terminate a customer’s service.  66 Pa. C.S. §1405(f)
ORDER
THEREFORE, 
IT IS ORDERED: 
1.
That the Formal Complaint of Rose Marie Innocent against Pennsylvania American Water Company at Docket No. C-20043186 is dismissed; and

2.
Pennsylvania American Water Company’s discretionary decision to accept $94.00 monthly from Rose Marie Innocent as payment toward her current and past due amounts is consistent with the Responsible Customer of Public Utilities Act; and

3.
Pennsylvania American Water Company shall terminate Rose Marie Innocent’s water service in accordance with law should she not make timely monthly payments of $94.00 on her account. 

Date:
July 6, 2005




_________________________________








Ember S. Jandebeur







Administrative Law Judge
� NT stands for Notes in Testimony and indicates where in the written transcript of the hearing the testimony appeared.
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