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C-20054284

v.

PECO Energy Company

OPINION AND ORDER

BY THE COMMISSION:



Before the Commission for consideration and disposition are the Exceptions filed by Byron J. Mundy (Complainant) on June 8, 2005,
 relative to the Initial Decision (I. D.) of Chief Administrative Law Judge (CALJ) Veronica A. Smith issued on May 17, 2005.  On June 16, 2005, PECO filed Reply Exceptions.  
History of the Proceeding



On January 27, 2005, the Complainant filed a Formal Complaint against PECO Energy Company (PECO) in which he averred that PECO rents him land on the Conowingo Pond (Susquehanna River) near the Pennsylvania and Maryland border where he owns a cottage.  The Complainant alleged that PECO intended to raise rental fees by 100% over the next five years, and that this rate increase is too large and unjustified.  The Complainant requested that the Commission prevent PECO from raising his rent beyond the rate of inflation.   



PECO filed an Answer and a Motion to Dismiss on March 23, 2005, which addressed the allegations of the Complaint and moved to dismiss the Complaint.  We note that although the Motion to Dismiss cited to 52 Pa. Code § 5.103, it is actually 52 Pa. Code § 5.101 of the Commission’s Regulations which addresses Preliminary Motions.  Specifically, the Commission’s Regulations provide for the filing of preliminary motions, including a motion questioning the jurisdiction of the Commission and a motion to dismiss a pleading that is insufficient as to substance.  52 Pa. Code § 5.101(a)(1), (3).  



PECO alleged in support of its Motion that this dispute is not properly brought before the Commission because it is about a lease agreement with a separate entity for property that is part of a federally-licensed project.  Additionally, PECO alleged that the Complaint failed to set forth any violation by PECO of the Public Utility Code (Code), the Commission Regulations, or PECO’s Electric Service Tariffs.  PECO filed an amended Answer dated April 12, 2005.    



The Complainant did not file a response to the Motion to Dismiss within the ten-day response period.  The matter was assigned to CALJ Smith.


In her Initial Decision, CALJ Smith recommended that the Motion to Dismiss be granted and that the instant Complaint be dismissed.  (I. D. at 6).  Exceptions and Reply Exceptions relative to the Initial Decision have been filed as above noted.




               Discussion


In her Initial Decision, CALJ Smith reached eight Findings of Fact (I. D. at 2‑3) and drew seven Conclusions of Law (I. D. at 5-6).  We shall adopt and incorporate herein by reference the CALJ’s Findings of Fact and Conclusions of Law unless they are either expressly or by necessary implication overruled or modified by this Opinion and Order.


As a preliminary matter, we note that any issue or Exception that we do not specifically address herein has been duly considered and will be denied without further discussion.  It is well settled that we are not required to consider expressly or at length, each contention or argument raised by the parties.  Consolidated Rail Corp. v. Pennsylvania Public Utility Commission, 625 A.2d 741 (Pa. Cmwlth. 1993); see also, generally, University of Pa. v. Pennsylvania Public Utility Commission, 485 A.2d 1217 (Pa. Cmwlth. 1984).  



The crux of the Complainant’s Exceptions is that the CALJ erred in her conclusion that the rate increase proposed by PECO in this proceeding is outside the Commission’s jurisdiction.  (I. D. at 2, 4; Exc. at 1).


On review of this Exception, we find it not to be meritorious.  As the CALJ properly found, the Commission lacks the jurisdiction to entertain the instant Complaint.  We note initially that the Commission is a creature of the Legislature and, as such, it has only those powers, duties, responsibilities and jurisdiction expressly granted to it by the Legislature.  See Western Pa. Water Co. v. Pa. Public Utility Commission, 311 A.2d 370 (Pa. Cmwlth. 1973).  The Commission cannot exceed its jurisdiction and must only act within it.  See City of Pittsburgh v. Pa. Public Utility Commission, 43 A.2d 348 (Pa. Super. 1945).  Jurisdiction may not be conferred by the parties where none exists.  See Roberts v. Martorano, 427 Pa. 581, 235 A.2d 602 (1967).  Finally, subject matter jurisdiction is a prerequisite to the exercise of the power to decide a controversy.  See Hughes v. Pa. State Police, 619 A.2d 390 (Pa. Cmwlth. 1992).



The Complainant’s dispute deals with a fee increase subject to a landlord-tenant lease agreement with Philadelphia Electric Power Company, a non-jurisdictional, separate entity from PECO.  The property subject to the lease agreement is part of a federally-licensed project and thus is subject to license requirements under the Federal Energy Regulatory Commission.  The dispute pertains to a landlord-tenant property leasing agreement, the landlord is a non-jurisdictional company, and the property in question is subject to federal regulation.  Accordingly, the Commission does not have subject matter jurisdiction to hear this Complaint and it was properly dismissed by the CALJ.  (I. D. at 4, 6).  For the above reasons, the Complainant’s Exception is denied.






Conclusion



We have carefully reviewed the record as developed in this proceeding, including the CALJ’s Initial Decision, as well as the Exceptions filed thereto.  Based upon our review of the record evidence, we conclude that the Complainant’s Exceptions are not meritorious and, therefore, they will be denied.  The CALJ’s Initial Decision will be adopted; THEREFORE,



IT IS ORDERED:



1.
That the Exceptions filed by Byron J. Mundy to the Initial Decision of Chief Administrative Law Judge Veronica A. Smith, are hereby denied.  



2.
That the Initial Decision of Chief Administrative Law Judge Veronica A. Smith is adopted.
3.
That the Complaint filed by Byron J. Mundy against PECO Energy Company, at Docket No. C-20054284, is dismissed.
4.
That the record at Docket Number C-20054284 be marked closed.








BY THE COMMISSION,









James J. McNulty









Secretary

(SEAL)

ORDER ADOPTED:  August 11, 2005
ORDER ENTERED:  August 15, 2005



	�	Exceptions in this case were due to be filed on June 6, 2005.  With his Exceptions, the Complainant filed a Request that they be accepted Nunc Pro Tunc.  We shall grant that request. 
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