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OPINION AND ORDER

 
BY THE COMMISSION:
Before the Commission for consideration and disposition are the Exceptions of Jarret N. Cohane (Complainant) filed on June 13, 2005, in response to the May 26, 2005 Initial Decision of Administrative Law Judge (ALJ) Ky Van Nguyen.  PECO Energy Company (Respondent) filed Reply Exceptions on June 23, 2005.  
History of the Proceeding
On March 3, 2004, the Complainant filed a Complaint with the Commission against the Respondent.  The Complainant alleged that the Respondent had refused to accept his checks after several checks were not honored.  The Complainant claimed that the circumstances giving rise to the Respondent’s refusal resulted from his employee, who diverted funds from his account.  He also alleged that he had provided the Respondent with a police report on the funds diversion, but that the Respondent insisted that the Complainant pay his utility bills by money order only.  In the Complaint, the Complainant asked that the Respondent honor his checks.  
On April 9, 2004, the Respondent filed an Answer to the Complaint.  The Respondent stated that it did not receive any payments for $800 on August 12, 2003 or for $1,280.80 at anytime.  The Respondent confirmed that it received the Complainant’s checks on December 23, 2002 for $628.11 and on April 23, 2003 for $600, but that these checks were returned for insufficient funds.


On March 21, 2005, the ALJ convened a hearing on the Complaint.  The Complainant proceeded unrepresented.  Counsel represented the Respondent, who presented the testimony of three witnesses and introduced two exhibits.  The ALJ closed the record on March 21, 2005.  On May 26, 2005, the ALJ issued his Initial Decision, dismissing the Complaint as moot.  On June 13, 2005, the Complainant filed Exceptions to the Initial Decision.  On June 23, 2005, the Respondent filed Reply Exceptions.
Discussion

As a preliminary matter, we note that any issue or Exception that we do not specifically address herein has been duly considered and will be denied without further discussion.  It is well settled that we are not required to consider expressly or at length, each contention or argument raised by the Parties.  Consolidated Rail Corp. v. Pennsylvania Public Utility Commission, 625 A.2d 741 (Pa. Cmwlth. 1993); see also, generally, University of Pa. v. Pennsylvania Public Utility Commission, 485 A.2d 1217 (Pa. Cmwlth. 1984).  

In his Initial Decision, the ALJ reached ten Findings of Fact (I.D. at 2-3) and drew one Conclusion of Law (I.D. at 13).  We shall adopt and incorporate herein by reference the ALJ’s Findings of Fact and Conclusion of Law unless they are either expressly or by necessary implication overruled or modified by this Opinion and Order.
Section 332(a) of the Public Utility Code (Code), 66 Pa. C.S. 
§ 332(a), provides that the party seeking a rule or order from the Commission has the burden of proof in that proceeding.  It is axiomatic that “[a] litigant’s burden of proof before administrative tribunals as well as before most civil proceedings is satisfied by establishing a preponderance of evidence which is substantial and legally credible.”  Samuel J. Lansberry, Inc. v. Pennsylvania Public Utility Commission, 578 A.2d 600, 602 (Pa. Cmwlth. 1990). 
The Complainant excepts to the ALJ’s determination that his Complaint is moot.  The Complainant argues that the Initial Decision does not address the collateral effect of having $2000 worth of checks unaccounted and outstanding.  The Complainant states that the Respondent’s testimony on the status of the outstanding checks was unsupported.  The Complainant also asserts that he never received the letters notifying him about the returned checks and the “cash payment only” status of his utility account.  (I.D. at 2-3, Finding of Fact No. 6; Tr. at 41).  Finally, the Complainant contends that the effort to seek information regarding the status of these outstanding checks caused him to incur additional damages because he and his employee redirected energy and time toward locating the missing checks rather than attending to his business.
The Respondent argues that the ALJ correctly dismissed the Complaint as moot because the “cash payment only” status of the Complainant’s account was lifted on January 10, 2004, which is more than a year before the hearing in this matter.  Next, the Respondent asserts that the Complainant’s damage issue is outside the scope of the Complaint and is not properly before the Commission.  

On consideration of the arguments, we conclude that the Complaint is moot and that the issue of damages is not properly before the Commission.  The Complainant alleged in his Complaint that a former employee embezzled funds from his business’s bank account.  (Tr. at 5).  Further, the Complaint states that the employee then attempted to pay the Respondent utility with his personal checks.  According to the Complainant, these checks bounced.  (Complaint at 3).  
The alleged embezzlement occurred in March or April of 2002.  (Tr. at 12).  On three occasions, the Respondent received three payments from the Complainant, which were not honored.  The dates these checks were returned and the amounts for these checks were: March 28, 2002, for $500; January 6, 2003, for $628.11; and May 2, 2003, for $600.  (Tr. at 17, 18, 51).  
On May 7, 2003, the Respondent coded the Complainant’s account as “cash payment only.”  (Tr. at 40).  The Respondent places the “cash payment only” designation on a customer’s account when the customer’s paying bank does not honor two payments in a twelve-month period.  (Tr. at 36).  The Respondent notifies the customer by letter of their account’s “cash payment only” status.  (Tr. at 36).  Incidentally, the Respondent’s records do not indicate that the letters, notifying the Complainant of the cash payment only restriction, were returned as undeliverable.  (Tr. at 49).  The Respondent shreds any subsequent checks the customer sends in payment against its account.  (Tr. at 37).  The Respondent does not record receipt of these subsequent checks while the customer account is under “cash payment only” status.  (Tr. at 37).
The Complainant alleges he sent in three checks after May 7, 2003: #264 for $800, dated August 12, 2003; #315 for $1280, dated November 12, 2003; and #320 for $400.  (Complaint at 3).  In his Complaint, the Complainant sought return of these checks and for the Respondent to honor his checks as payment in the future.  (Complaint at 4).  As it is the Respondent’s policy to shred checks received from customers with “cash payment only” accounts, the Respondent would not have documented receipt of these checks.  (Tr. at 37).  It seems evident that the Respondent does not hold the checks the Complainant wants returned, as they have been destroyed.  The threat of the Respondent seeking to draw on the funds from these checks is removed at this point.  
On January 10, 2004, the Respondent lifted the “cash payment only” restriction on the Complainant’s account.  (I.D. at 4; Tr. at 40).  On March 3, 2004, the Complainant filed the Complaint in this matter.  (I.D. at 1).  At the time of the filing of the Complaint, the Respondent had already removed the “cash payment only” restriction on the Complainant’s account.  Thus, the outstanding issue for which the Complainant sought relief had been resolved and is also moot.  
Concerning the issue of damages that the Complainant raises in his Exceptions, Pennsylvania case law states: 
[W]e recognized in Feingold v. Bell of Pennsylvania, supra, that the Courts of Common Pleas have original jurisdiction to entertain suits for damages against public utilities based upon asserted failure to provide adequate services, even though the subject matter of the complaint is encompassed by the Public Utility Law. 477 Pa. at 7-11, 383 A.2d at 795-96.  Traditional judicial remedies such as damages had been preserved by the Public Utility Law, Id., 477 Pa. at 8-9, 383 A.2d at 795, 66 P.S. §§ 1357, 1500 (1959) (replaced by 66 Pa.C.S. § 103), and, since the legislature had withheld from the PUC the power to award damages, Feingold v. Bell of Pennsylvania, supra, 477 Pa. at 8, 383 A.2d at 794, this Court concluded that the courts must have jurisdiction over all damage actions.
Elkin v. Bell of Pennsylvania, 491 Pa. 123, 129-130, 420 A.2d 371, 375 (1980).

In his Exceptions, the Complainant alleges that he has incurred unnecessary expense and diverted his company’s time and employees toward ascertaining the whereabouts of the aforementioned checks.  According to the law and the facts in this matter, the Commission is not the proper forum for addressing the issue of damages.  The proper forum for addressing the issue is the Courts of Common Pleas where they have retained original jurisdiction to entertain suits for damages against public utilities.  Id.  
Generally, “an actual case or controversy must exist at all stages of the judicial or administrative process” or the matter will be dismissed as moot.  Utility Workers Union of America, Local 69, AFL-CIO v. Pennsylvania Public Utility Commission, 859 A.2d 847, 849 (Pa. Cmwlth. 2004).  Further, in order to prevail on a complaint, an interested person, such as the Complainant herein, must demonstrate that the respondent utility violated a law, which the Commission has jurisdiction to administer, or violated a regulation or order of the Commission.  66 Pa. C.S. § 701; 52 Pa. Code § 5.22(a)(4); Joseph Barron v. PG Energy, Docket No. C-20028189 (Order entered February 24, 2003).  
Here, the issues the Complainant raised before the Commission are now moot.  The Respondent has already removed the “cash payment only” restriction and the Respondent has honored the Complainant’s checks since January 2004.  The Complainant’s Exceptions do not raise any new evidence or relevant facts that the Respondent acted in a manner inconsistent with the Commission’s Regulations.  In addition, the issue of damages was not a proper subject matter for the Commission’s consideration.  We conclude that the ALJ was correct to dismiss this Complaint because allegations properly before the Commission are moot.  Accordingly, the Complainant’s Exceptions are denied; THEREFORE,   
IT IS ORDERED: 
1.        That the Exceptions of Jarret N. Cohane to the Initial Decision of Administrative Law Judge Ky Van Nguyen are denied.  
2.        That the Initial Decision of Administrative Law Judge 
Ky Van Nguyen issued on May 26, 2005, is adopted.  

3.        That the Complaint of Jarret N. Cohane against PECO Energy Company at Docket No. Z-01550143 is dismissed.

4.        That the Secretary shall mark this Docket as closed. 
           BY THE COMMISSION,
 

 
 

                                                                             James J. McNulty

                                                                             Secretary

 

(SEAL)

 

ORDER ADOPTED:  August 11, 2005

 

ORDER ENTERED:  August 12, 2005
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