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ORDER
BY THE COMMISSION:


On June 17, 2005, Duquesne Light Company (“Duquesne” or “Respondent”) filed Supplement No. 28 to Tariff Electric - Pa. P.U.C. No. 23 (“Supplement No. 28”) to become effective August 16, 2005.  The effective date was voluntarily postponed until August 26, 2005.  On July 12, 2005, the Office of Small Business Advocate (“OSBA”) filed a formal complaint against Supplement No. 28.  On July 28, 2005, formal complaints were filed by the Office of Consumer Advocate (“OCA”) and Strategic Energy, LLC (“Strategic”).  Also, on July 28, Dominion Retail, Inc. (“Dominion”), filed a Petition to Intervene in Opposition (“Petition”).  On July 29, 2005, Duquesne filed a response to the OSBA complaint.  On August 2, 2005, Duquesne filed Answers to the Complaints of the OCA and Strategic.  Strategic filed a Motion for Interim Decision (“Motion”) on August 5, 2005.  On August 12, 2005 Duquesne and Duquesne Industrial Intervenors (“DII”) filed answers to the Motion and DII filed a Petition to Intervene.

Supplement No. 28 proposes the addition of Rider No. 7, which will establish for Duquesne a Seams Elimination Charge Adjustment (“SECA”) Charge to Duquesne’s Tariff, pursuant to Section 1307(a) of the Public Utility Code, 66 Pa. C.S. §1307(a).  Rider No. 7 is designed to recover, subject to reconciliation, the SECA Charges billed to Duquesne by the PJM Interconnection, Inc. under its Open Access Transmission Tariff (“OATT”).  SECA Charges have been authorized by the Federal Energy Regulatory Commission (“FERC”) on a temporary basis as a transition mechanism which FERC believes will lead to a more efficient market for electric generation in the territory served by the expanded PJM and the Midwest Independent Transmission System Operator (“MISO”).


In its complaint, OSBA contends that the SECA Charge may not qualify for recovery under either Section 1307 or Section 1308 of the Public Utility Code, 66 Pa. C.S. §1307 and §1308.  In addition, OSBA suggests that Supplement No. 28 cannot be approved by the Commission without a thorough investigation, to include public hearings.  OSBA points out that unless Duquesne is permitted to collect the SECA Charge during the pendency of the Commission’s investigation of Supplement No. 28, Duquesne’s “price to compare” could inhibit customers from switching from Duquesne’s Provider of Last Resort (“POLR”) generation service to generation service provided by an EGS which is collecting the SECA Charge.  Also, if Duquesne’s “price to compare” does not include the SECA Charge, there would be an incentive for customers to return to Duquesne’s POLR generation service from the generation service provided by an EGS which is reflecting the SECA Charge in their price.

OSBA suggests that in order to avoid a possible distortion of the retail generation market, OSBA would not object to the Commission’s allowing Duquesne to begin collecting the SECA Charge proposed by Supplement No. 28 during the pendency of the Commission’s investigation, provided that at the conclusion of that investigation, Duquesne would be required to refund to customers any revenues collected under Rider 7 which are determined to have been unjust, unreasonable, unduly discriminatory, or otherwise contrary to law.

In its response to the OSBA complaint, Respondent contends that Rider 7 is fully supported and is just, reasonable, and not unduly discriminatory.  Duquesne further states that Rider 7 complies with all applicable provisions of the Public Utility Code.


In its complaint, the OCA submits that imposition of the SECA Surcharge may constitute improper single issue ratemaking.  In addition, the OCA suggests that the SECA costs may not be sufficiently known and measurable to justify recovery at this time.  The OCA recommends that the Tariff Supplement should be suspended pending adjudication of this complaint and an investigation should be instituted into the justness and reasonableness of Duquesne’s proposed SECA Surcharge.

With regard to OCA’s contention that the SECA Surcharge may constitute single issue ratemaking, Duquesne points out it has demonstrated that Rider 7 meets all the legal requirements of Section 1307(a) of the Public Utility Code, 66 Pa. C.S. §1307(a).  Duquesne suggests that the fact that there is a degree of uncertainty with regard to the total amount of SECA charges does not mean that Rider 7 should not be allowed to become effective.  To address this issue, Duquesne points out that it has proposed Rider 7 be a reconcilable surcharge so that it will be able to recover from customers exactly the amount of SECA charges imposed by PJM.  Any excess recoveries by Duquesne will be refunded under Rider 7.
Strategic Energy is a licensed electric generation supplier (“EGS”) which has provided electric supply and other services to residential, governmental, commercial and industrial customers in Duquesne’s service territory.  In its complaint, Strategic alleges that the total Duquesne Zone SECAs should be allocated among all distribution service customers in the Duquesne Zone on a per kWh basis through a non-by passable charge.  Under Strategic’s proposal, Duquesne would apply Rider 7 to all distribution customers to recover an amount equal to all SECA charges imposed by PJM on all load-serving entities in the Duquesne zone, including Duquesne and EGSs.  Duquesne would then remit to EGSs, either directly or through PJM, amounts of money sufficient to reimburse the EGSs for the SECA charges imposed on them by PJM. 

Strategic contends that by basing retail recovery of Duquesne Zone SECAs on the sub-zones created by Duquesne, the effect of Duquesne’s proposal creates serious problems of retail rate discrimination and competitive unfairness for retail shopping customers.  Strategic believes that other EGSs such as Strategic, Dominion Retail and FirstEnergy are being subject to substantial, disproportionate, discriminatory and anticompetitive SECA liabilities from January of 2005 through March of 2006 because, like Strategic, they were trailblazers for retail access in Duquesne’s service territory.  On the contrary, Strategic points out that a newly formed EGS that hypothetically began operating in Duquesne’s Zone in January of 2005 and has the same amount of load as Strategic and continues to operate through March of 2006 would have substantially less SECA liability.


Strategic suggests that Duquesne’s SECA Charge recovery is in violation of Section 1304 of the Public Utility Code, 66 Pa. C.S. §1304, which prohibits any rate that grants an unreasonable preference or imposes any unreasonable prejudice or disadvantage on customers.  Furthermore, Strategic believes Duquesne’s proposal violates Section 2804(6) of the Electric Choice Act, 66 Pa. C.S. §2804(6).

Duquesne contends that Strategic’s proposal should be rejected.  Duquesne states that if Strategic’s proposal is implemented, SECA charges would be reallocated among load serving entities in Duquesne’s service territory in a manner inconsistent with the allocation in the current FERC approved PJM OATT, which is a matter within the exclusive jurisdiction of the FERC.  Furthermore, Duquesne suggests that if there is any discrimination it is in the charges under the PJM OATT, which is a matter that should be taken up with FERC.

Duquesne believes that Strategic’s proposal would require the Commission to rebundle a portion of transmission prices charged by EGSs into distribution costs to be recovered by Duquesne for the benefit of EGSs.  Respondent contends that this proposal is directly contrary to the mandate of the Competition Act that generation, transmission and distribution charges be unbundled.


In its Petition, Dominion alleges that Duquesne’s method of allocating SECA Charges among LSEs is arbitrary and designed to shift SECA Charges away from Duquesne to the detriment of Dominion and other EGSs.  Dominion suggests this arbitrary allocation of SECA Charges will restrict the competitive environment in Duquesne’s service territory.


In its Motion, Strategic proposes that the PUC give Duquesne the option of withdrawing proposed Rider 7 and filing a tariff supplement designed to recover, subject to hearings and reconciliation, the full amount of the SECA liabilities attributable to the Duquesne Zone through a nonbypassable charge to distribution customers for the 15-month period that the SECA charges are imposed.  Strategic suggests that this approach would avoid the adverse anticompetitive effects of Duquesne’s proposal and allow for any necessary investigation of Strategic’s “nonbypassable distribution charge” approach to collecting the SECA obligations without increasing the total SECA liability for customers.  


Strategic contends in its Motion, that Duquesne’s Rider 7 would permit customer gaming and threaten the competitive retail market in the Duquesne Zone because the “SECA obligation follows the load.”  


In its answer to Strategic’s Motion, Duquesne, for the reasons expressed in Duquesne’s answer to Strategic’s complaint, requests the Commission: 1) permit Duquesne’s Rider 7 to become effective, subject to refund, to recover SECA charges received by Duquesne from PJM; and 2) reject Strategic’s proposal to have Duquesne recover all SECA transmission charges imposed by PJM via a rider to Duquesne’s distribution rates.


DII, in its answer to Strategic’s Motion, states that it does not object  to Duquesne’s proposed methodology to collect SECA liability from customers purchasing POLR generation supply from Duquesne.  DII contends that Stategic’s Motion for the Company to begin imposing a non-bypassable surcharge immediately applicable to all distribution customers to collect the total zonal SECA liability is highly inappropriate, illegal and must be rejected.  Furthermore, DII points out that customers on competitive supply arrangements with EGSs should not be charged by Duquesne for any costs other than those incurred by Duquesne to provide distribution service to the customer.  DII contends that SECA costs are transmission costs and not distribution costs.  


In Supplement No. 28 Duquesne indicates that Rider 7 is a pass-through of all charges incurred by Duquesne that are imposed by PJM under its OATT related to the elimination of Regional Through and Out Rates (“RTORs”) for transmission service within PJM and for transmission service between PJM and the MISO.  SECA Charges include all costs associated with the elimination of RTORs, including any related increases in transmission rates imposed by PJM on the Company.


FERC is directing SECA Charges to be effective for approximately 16 months, from December 1, 2004 through March 31, 2006.  However, since Duquesne did not join PJM until January 1, 2005, SECA Charges should not be applied to it for periods prior to January 1, 2005.

Duquesne has been an active participant in the FERC proceedings addressing SECA Charges and has indicated that there is significant uncertainty regarding the amount of SECA Charges that will ultimately apply to Duquesne as well as the other market participants in the PJM and MISO regions.


Based upon Duquesne’s calculations, the Duquesne zone of PJM would incur approximately $39.0 million of SECA Charges over the 16-month transition period.  Duquesne forecasts that it will be responsible for approximately $11.0 million of the $39.0 million total SECA Charges to the Duquesne zone.  The remaining $28.0 million of SECA Charges would be the responsibility of other load-serving entities (“LSE”) in the Duquesne zone.


Duquesne’s Rider 7 is calculated at $0.001557 per kWh and will apply to all retail customers who obtain their electric transmission service from Duquesne as a POLR customer.  Transmission facilities owners’ lost revenues are being allocated to the Duquesne zone based upon historic transmission usage on a kWh basis during 2002-2003.  Therefore, Duquesne proposes to recover SECA Charges from customers based upon a uniform charge per kWh as a rider to retail transmission rates for its POLR customers.  Duquesne believes that it is appropriate to recover SECA Charges from these customers in the same manner that SECA Charges are imposed upon Duquesne.


Duquesne believes that recovery of the SECA Charges is necessary to maintain an accurate price to compare vis-à-vis the electric generation suppliers (“EGSs”) serving Duquesne’s distribution customers, as LSEs, EGSs will incur SECA Charges in the same manner as Duquesne.  If Duquesne is permitted to increase its retail transmission rates in order to recover these SECA Charges, such costs will be reflected in the price to compare, thereby providing EGSs an opportunity to increase the prices that they charge to their customers to recover SECA Charges that EGSs will pay under PJM OATT.


Duquesne indicates that the reconciliation provisions of Rider 7 are intended to be simple to understand and easy to administer.  The Rider 7 charge per kWh will remain fixed for approximately a 16-month period.  Under the proposal, Rider 7 will cease when Duquesne has recovered all of its SECA Charges, subject to a final reconciliation resulting from the resolution of FERC litigation.  If Duquesne’s SECA Charges are greater than presently estimated, Rider 7 will be extended for a period of time sufficient to recover actual SECA Charges.  Conversely, if Duquesne recovers more than its actual SECA Charges, as a result of FERC’s sustaining all or part of Duquesne’s protests or for any other reason, Duquesne will cease charging Rider 7 and submit to this Commission a proposed method of refund.


We agree with the OSBA that unless Duquesne is permitted to collect SECA costs Duquesne’s “price to compare” could inhibit customers from switching from Duquesne’s POLR service to generation service provided by an EGS.

We believe it is appropriate for Duquesne to recover SECA Charges pursuant to an automatic adjustment clause as authorized under Section 1307 of the Public Utility Code, 66 Pa. C.S. §1307.  An automatic adjustment clause is appropriate because SECA Charges are substantial, subject to substantial variation, readily identifiable and are beyond Duquesne’s control.


Duquesne indicates that this Commission and Pennsylvania appellate courts have recognized that an automatic adjustment clause may be appropriate under such circumstances.  See, e.g. Pa. P.U.C. v. Philadelphia Gas Works, 2004 WL 1592809, Docket No. P-00042090, p. 6 (July 8, 2004); Pennsylvania Industrial Energy Coalition v. Pa. P.U.C., 653 A.2d 1336 (Pa. Cmwlth. 1995); Masthope Rapids Property Owners Council v. Pa. P.U.C., 581 A.2d 994 (Pa. Cmwlth. 1990); Allegheny Ludlum Steel Corp. v. Pa. P.U.C., 501 Pa. 71, 459 A.2d 1218 (1993).

We believe Duquesne should be allowed to begin collecting the SECA Charge proposed by Supplement No. 28, without prejudice to any timely filed formal complaints; THEREFORE,

IT IS ORDERED:


1.  That Supplement No. 28 to Tariff Electric - Pa. P.U.C. No. 23 be, and hereby is approved, without prejudice to any timely filed formal complaints.

2.  That Supplement No. 28 be subject to automatic adjustment reports and proceedings under Section 1307(e) of the Public Utility Code, Pa. 66 C.S. 1307(e).

3.  That Respondent include in Supplement No. 28 a provision that any reconciliation made relative to over/under collections of the SECA charges would be subject to Pennsylvania Public Utility Commission audit.

4.  That the Petitions to Intervene of Dominion Retail and Duquesne Industrial Intervenors be granted.


5.  That the formal complaints filed in this case be referred to the Office of Administrative Law Judge.


6.  That Strategic’s Motion for Interim Decision be denied.


7.  That a copy of this Order shall be served upon the Respondent, Office of Trial Staff, and any persons who have filed Formal Complaints against Respondent’s proposed tariff.


BY THE COMMISSION,


James J. McNulty



Secretary
(SEAL)
ORDER ADOPTED:  August 25, 2005
ORDER ENTERED:  August 25, 2005
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