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OPINION AND ORDER
BY THE COMMISSION:
Before the Commission for consideration and disposition are the Exceptions filed by PPL Electric Utilities Corporation (PPL) on May 2, 2005, to the Initial Decision of Administrative Law Judge (ALJ) Ember S. Jandebeur, issued on April 11, 2005.  Theodore P. Del Vecchio (Complainant) has not filed Reply Exceptions.
History of Proceeding
On February 5, 2004, the Complainant filed a Formal Complaint (Complaint) with the Pennsylvania Public Utility Commission (Commission) against PPL.  In the Complaint, the Complainant alleged that PPL over billed him and that other customers were on his wiring.  The Complainant believes he is due a refund of approximately $2,400.00.  (I.D. at 1).  On March 3, 2004, PPL filed its Answer and New Matter to the Complaint, alleging that they had tried to contact the Complainant numerous times concerning his Complaint but were not successful.
On February 1, 2000, PPL visited the Complainant’s property, and since the Complainant was not home at the time of the visit, a card was left behind for the Complainant.  The purpose for leaving the card was to state that a possible foreign wiring situation involving the well water pump and various outbuildings had been identified and to request that the Complainant call PPL.  The Complainant did not contact PPL pursuant to PPL’s request.  (PPL Answer at 1-2).
In the New Matter, PPL admitted that foreign wiring was found in 2003, and that the account responsibility was changed to John and Linda Dent.  (landlords’).  Citing Mason v. PECO Energy Co., 97 Pa. P.U.C. 121 (April 12, 2002), PPL stated that in accordance with legal precedence, it is not required to arbitrate a complaint between a proprietor and their tenant.  Additionally, PPL requested that the Complaint be dismissed.  (I.D. at 1).
On August 19, 2004, a telephonic hearing in this matter was held.  The Complainant appeared pro se, and the Respondent was represented by counsel.  The Complainant submitted 8 exhibits; PPL submitted 6 exhibits, and all were admitted into the record which was closed on September 9, 2004.
Discussion
In her Initial Decision, the ALJ drew thirty Findings of Fact and seven Conclusions of Law.  We shall adopt and incorporate herein by reference the ALJ’s Findings of Fact and Conclusions of Law unless they are either expressly or by necessary implication overruled or modified by this Opinion and Order.

We are not required to consider expressly or at great length each and every contention raised by a party to our proceedings.  University of Pennsylvania, et al. v. Pennsylvania Public Utility Commission, 485 A.2d 1217, 1222 (Pa. Cmwlth. 1984).  Any exception or argument that is not specifically addressed herein shall be deemed to have been duly considered and denied without further discussion.

Section 332(a) of the Public Utility Code (Code), 66 Pa. C.S. § 332(a), provides that the party seeking affirmative relief from the Commission has the burden of proof.  In this proceeding, the Complainant has alleged an over billing due to the presence of foreign load.
  Thus, it is clear that he is the party seeking affirmative relief from the Commission and, therefore, he is the party with the burden of proof.  The Pennsylvania Supreme Court has held that when a litigant has the “burden of proof,” it means that his claim will not be accepted until he offers sufficient proof to support it.  Se-Ling Hosiery v. Margulies, 364 Pa. 45, 48-49, 70 A.2d 854, 856 (1950).  In matters before the Commission, the burden of proof is met when the party establishes the necessary facts by a preponderance of the evidence.  A preponderance of the evidence is that degree of proof which “fairly out-weighs the probative value of any proof offered against the claim.”  Id.  (Emphasis in original).  In this proceeding the ALJ found for the Complainant, reasoning that he successfully sustained his burden of proof.  (I.D. at 14).
Background and Overview
In the Initial Decision, the ALJ explained that this Complaint comes before the Commission because the Complainant believes that PPL improperly charged him for his landlords’ electric service.  Shortly after they began living at the farm, they noticed their electric bills were higher than they anticipated they would be.

On January 7, 2000, the Complainant telephoned PPL, and a PPL representative visited their home three weeks later, on February 1, 2000.  During the visit, PPL’s representative created handwritten notes which indicated “possible F/W” [foreign wiring] his computer notes said “found underground svc [service] from customers breaker panel going somewhere…when cust[omer] turned breaker off use dropped approx[imately] 20kwh per day […].”  In February 2000, after PPL’s representative left the property, the Complainant thought PPL would fix his high bill problem and his electric bills would become reasonable.  The Respondent’s position on this matter is that it expected a telephone call from the Complainant regarding an electrical breaker switch that PPL’s representative deliberately switched off to see what the landlord would do.  The landlord simply turned it back on.  The Complainant did not call PPL to inform them that the landlord turned the electrical breaker switch back to the ‘on’ position.  (I.D. at 5-6).
On a number of occasions, the Complainant or his wife had called PPL and discussed their high bill.  During these telephone calls, the issues discussed related more to how to manage to pay the bills than why the underlying issue, i.e., the amount of the bills that had not yet been corrected.  The ALJ’s assessment of these calls is that the Complainant did not yet have a concrete idea why his electric bills were so high, but he knew something was wrong from 1999 through 2003.  The ALJ determined that the Complainant consistently alerted PPL that there was a problem and wanted the Company’s help resolving it.  On July 30, 2003, the Complainant again called PPL.  This time he mentioned his landlord by name, a water pump, and that the pump serviced a barn and 20 horses.  After the July 30, 2003 call, PPL instituted a foreign wiring investigation.  Two weeks later, on August 14, 2003, another PPL representative went to the Complainant’s residence and found that a common use water pump, the landlords’ shed and barn were all metered on the Complainant’s meter.  In accordance with Public Utility Code, on September 25, 2003, PPL transferred the balance of the account and put the account into the landlords’ name.  (I.D. at 6).
The underlying issue is that the Complainant believes PPL had an obligation to fix the problem from the first telephone call made on January 7, 2000.  The Complainant has paid all of his electric service bills, but believes that a portion of those bills are clearly the responsibility of the landlord and that PPL should provide him with an appropriate refund.  PPL countered that this is a dispute between a landlord and tenant and, as such, is a civil claim and not an administrative claim.  PPL argues that the Commission has no jurisdiction to resolve such a dispute, citing Mason v. PECO, 97 PA PUC 121 (April 12, 2002) as supportive case law.  (I.D. at 6-7).
In Mason, PECO admitted that foreign wiring and piping were found during a February 2000 field visit.  Subsequently, on April 12, 2000, PECO confirmed that the necessary repairs had not been made by the landlord.  On April 13, 2000, PECO placed the utility service account into the landlord’s name effective February 25, 2000.  PECO properly placed the utility account into the landlord’s name on a timely basis after foreign wiring and piping were identified at the Complainant’s residence.  PECO’s action in Mason complied with 66 Pa. C. S. § 1529.1(b), which states in part that an affected public utility shall forthwith list the account for the premises in question in the name of the owner, and the owner shall thereafter be responsible for the payment for the utility service rendered thereunto.  
Here, PPL’s lack of action following the February 2000 field visit distinguishes the instant case from Mason.  PPL did not comply with Section 1529.1(b) regarding the February 1, 2000 field visit to Complainant’s premises at which time foreign load was found.  Had PPL fulfilled the requirements of Section 1529.1(b) and promptly listed the Complainant’s account into the name of the landlord, the problem would have been quickly resolved.  
On April 11, 2005, the ALJ issued her Initial Decision finding that PPL violated 52 Pa. Code § 56.151 in failing to investigate the February 2000 Complaint as a foreign wiring complaint and also violated 66 Pa. C. S. § 1529.1 for failing to transfer Complainant’s electric account to the landlord in February 2000.  The ALJ, therefore, granted the relief requested by sustaining the Formal Complaint recommending a refund, and he also assessed upon PPL a civil penalty of $2,000.00.  (I. D. at 13, 14).
Exceptions
PPL excepted to the ALJ’s findings that it violated the Commission’s Utility Company Dispute Procedures at 52 Pa. Code § 56.151 for failing to investigate the Complaint as a foreign wiring complaint in February 2000, and 66 Pa. C.S. § 1529.1, regarding the duty of Owners of Rental Property, for failing to transfer the Complainant’s electric account to the landlord in February 2000.  PPL also excepted to the imposition of a $2,000 fine as a result of the claimed violations.  (Exc. at 1).  PPL believes that the imposition of a penalty is not warranted under the facts of this case and a penalty is also barred by the statute of limitations set forth in 66 Pa. C.S. § 3314(a). 
  Additionally, PPL asserted that the ALJ failed to take into account the standards set forth in Rossi v. Bell Atlantic-Pennsylvania, Inc., 94 Pa. PUC 103 (Docket No. C-00992409, Order entered March 16, 2000).  (Exc. at 4, 8 and 10).
PPL’s offers the following in support of its Exception to the ALJ’s finding that it failed to investigate the February 2000 field visit as a foreign load complaint.  PPL believes that the ALJ has imposed an extraordinary duty upon PPL to discover all instances of foreign wiring that may exist in a tenant’s home, and to resolve all of the tenant’s wiring disputes with his landlord, without the cooperation of the tenant.  (Exc. at 2).  PPL further states that the ALJ’s finding does not adequately recognize that the primary responsibility for solving wiring situations is with the parties and that the electric company’s role is necessarily limited by the cooperation of the parties.  PPL also correctly points to 66 Pa. C.S. § 1529.1, which establishes the responsibility to inform the utility of foreign wiring as the landlords’.  (Exc. at 4).
In making the statements above, PPL is attempting to validate the failure of its duty to fully investigate and follow up its findings associated with this Complaint.  PPL had an affirmative duty to change the account responsibility in February 2000 from the Complainant to the landlord, but did not do so until 2003.  (I.D. at 11 and 1).  By leaving a card at the Complainant’s residence requesting that he notify PPL of the continuance of his landlords’ unauthorized use of service, PPL attempted to shift its responsibility onto the Complainant.  After the field investigation of February 2000, the Complainant thought PPL would fix his high bill problem and his electric bills would then become reasonable.  (I.D. at 5).  In addition, PPL did not provide an oral or written report to the Complainant regarding how the Complaint would be addressed.  (I.D. at 3).
Since PPL did not explain to the Complainant that he should have notified his landlord of the foreign wiring problem,
 did not follow up to see if the landlord had corrected the problem
 and did not transfer the account into the landlords’ name,
 we agree with the ALJ’s finding that PPL has violated 52 Pa. Code § 56.151 in failing to fully investigate the Complaint as a foreign wiring complaint and has violated 66 Pa. C.S. § 1529.1(b) for not transferring the account into the landlords’ name in February 2000.
As previously stated, PPL has excepted to the ALJ’s recommendation of a civil penalty for each of the violations discussed above, citing 66 Pa. C.S. § 3314(a).  This section of the Statute clearly states in part that no prosecutions on account of any matter shall be maintained unless brought within three years from the date at which the liability, therefore, arose.  Here, the initial informal contact with PPL was initiated in January 2000 which lead to a field investigation in February 2000.  Using this as the date at which liability arose would clearly put the imposition of any civil penalty beyond the three-year statute of limitations.  However, while PPL’s inaction began in January and February of 2000, PPL’s lack of action was of a continuing nature.  Accordingly, the appropriate timeframe for limitations purposes includes the period up to the date when PPL actually acted to address the foreign load issue in August of 2003.  On that basis, the imposition of a civil penalty would be well within the parameter set by Section 3314(a), as the instant Complaint was filed on February 5, 2004.  Based upon the preceding discussion, we shall support the ALJ’s imposition of a civil penalty for each of the two violations.
PPL stated in its Exceptions that the ALJ did not consider the standards established by the Commission in Rossi v. Bell Atlantic – Pennsylvania, Inc. at ​             C-00992409, Order entered March 16, 2000, in her recommendation regarding the amount of civil penalty to be assessed.  While Rossi involved telecommunications industry slamming, the Commission has utilized the standards therein established as a basis to develop the amount of civil penalties in cases regarding to other utility issues.  Pennsylvania Public Utility Commission v. NCIC Operator Services, M-00001440 (Order entered December 21, 2000).  The first Standard to be considered is whether the violation was intentional or negligent.  If the violation were intentional, the Commission will start with the presumption that the penalty will be in the range of $500 to $1,000 per day.  If, on the other hand, the violation is negligent, the Commission will start with the presumption that the penalty will be in the range of zero dollars to $500 per day.   This first Standard is generic in nature and can easily be applied to any utility type.  We believe, in this instance, that PPL’s violations were negligent and, therefore, will carry a penalty in the lesser of the two ranges mentioned above.  The next two Standards are phrased in Rossi to address the issue of slamming; however, they are to be used in other utility penalty cases beyond those involving slamming.
The second Rossi Standard addresses the promptness with which the utility took steps to correct the issue, and the third Rossi Standard questions whether the utility initiated procedures to prevent this (foreign load) from occurring again.  While PPL’s response to the initial foreign load complaint was appropriate, its follow-up was nonexistent.  It was not until the instant Complaint was filed that anything was done to prevent the foreign load situation from continuing.  The forth and fifth Rossi Standards question the number of customers impacted by the violation, and whether the recommended penalty arises from a settlement or a litigated proceeding.  As presented in this proceeding, only one customer was impacted by this fully-litigated proceeding.  Standards six and seven question the compliance history of the utility, and whether the utility cooperated with the Commission in attempting to correct the problem.  PPL has a good compliance history with the Commission; however, we feel that PPL has not fully cooperated to finalize this Complaint.  As stated previously, had PPL followed up on its initial finding of foreign load at the Complainant’s premises, we would not have this litigated proceeding before us.  The eighth and ninth Standards consider the amount necessary to deter future violations and considers past Commission decisions regarding similar issues.  As previously stated, the penalty will fall within the lesser of the two ranges specified in the first Standard.  Regarding past Commission decisions addressing foreign load, we have not addressed the situation here where the utility has not followed up on its initial discovery of foreign load, and where the owner of the property is the party causing the foreign load.  And lastly, the tenth Rossi standard is other relevant factors.
Therefore, based upon the discussion of the Rossi Standards, we shall modify the ALJ’s recommendation based upon our finding that the violations were negligent to $500 for each occurrence or a total of $1,000.
In this proceeding, the Complainant has requested a refund of approximately $2,400, which is about one-half of the refund recommended by the ALJ of $5,635.95.
  (I.D. at 1 and 12).  
66 Pa. C.S. § 1529.1 does not address a factual scenario where an account was not properly changed and all balances have been paid, nor does prior case law.  In prior cases, the accounts were properly changed, if not at once, then certainly more timely than here.  The Complainant paid $5,635.95 from February 1, 2000 to September 25, 2003, or billing dates 03/07/2000-09/25/2003 according to PPL Exhibit 1.
The ALJ found that all monies paid to PPL by the Complainant from March 2000 through September 2003 were invalid pursuant to 66 Pa.C.S. § 1529.1(c), and stated that this is not a case where the utility would be put in a position of acting as the arbiter between a landlord and tenant.  On the contrary, PPL had an affirmative duty to fully investigate and resolve the initial Complaint.  They had an affirmative duty to change the account name because of the foreign load uncovered in February 2000.  Section 1529.1(c) states:
Failure to give notice - Any owner of a residential building or mobile home park failing to notify affected public utilities as required by this section shall nonetheless be responsible for payment of the utility services as if the required notice had been given.
Based upon the requirement of 1529.1(c) as stated above, we agree with the ALJ’s finding that the payments made by the Complainant for billings received from March 2000 through September 2003, are the responsibility of the owner of the residential rental property.
Section 1312 of Title 66 addresses refunds and provides:

§ 1312. Refunds

(a)
GENERAL RULE.-- If, in any proceeding involving rates, the commission shall determine that any rate received by a public utility was unjust or unreasonable, or was in violation of any regulation or order of the commission, or was in excess of the applicable rate contained in an existing and effective tariff of such public utility, the commission shall have the power and authority to make an order requiring the public utility to refund the amount of any excess paid by any patron, in consequence of such unlawful collection, within four years prior to the date of the filing of the complaint, together with interest at the legal rate from the date of each such excessive payment.
The Complainant filed his Formal Complaint on February 5, 2004, and is entitled to receive the payments made from billing dates 03/07/2000-09/25/2003 refunded.  Based on this provision, PPL is directed to refund the $5,635.95, as the charge was in violation of Commission regulation.  

Based upon the preceding discussion, we shall adopt the recommendation of the ALJ as modified regarding the amount of civil penalty to be assessed and deny the Exceptions of PPL.
Conclusion
We have reviewed the record developed in this proceeding including the Exceptions submitted by the Respondent and the ALJ’s Initial Decision.  Based upon our review of the record, we shall adopt, the ALJ’s Initial Decision so as to sustain the Formal Complaint of Theodore P. Del Vecchio, order a refund for all monies paid from 03/07/2000 through 09/25/2003 and impose a civil penalty of $1,000 for PPL’s violation of 66 Pa. C.S. § 1529.1 and 52 Pa. Code § 56.151; THEREFORE,
IT IS ORDERED:
1.
That the Formal Complainant of Theodore P. Del Vecchio against PPL Electric Utilities Corporation is sustained.
2.
That the Initial Decision of Administrative Law Judge Ember S. Jandebeur is adopted as modified regarding the amount of civil penalty imposed.

3.
That within sixty (60) days of the entry of this Opinion and Order, PPL Electric Utilities shall refund to Theodore P. Del Vecchio all monies paid from 03/07/2000 through 09/25/2003, as presented in PPL Exhibit 1.
4.
Within twenty days of the Commission’s Final order, PPL Electric Utilities Corporation shall pay a civil penalty, based upon consideration of the Standards established in Rossi v. Bell Atlantic Docket No. C-00992409, Order entered March 16, 2000, in the amount of $1,000 by submitting a certified check for that amount to:
James J. McNulty, Secretary

Pennsylvania Public Utility Commission

P.O. Box 3265

Harrisburg, PA 17105-3265
5.
That this Complaint proceeding is terminated and that the record thereof is marked closed.

BY THE COMMISSION

James J. McNulty

Secretary

(SEAL)

ORDER ADOPTED: September 9, 2005
ORDER ENTERED: September 13, 2005
 � 	Foreign load is any consumption that is not related to the customer’s usage. 


� 	66 Pa. C.S. § 3314(a) establishes a three year limitation.


� 	As required by 52 Pa. Code § 56.151(4). 


� 	As required by 52 Pa. Code § 56.151(2).


� 	As required by 66 Pa. C. S. § 1529.1(b). 


� 	Amount paid by Complainant from 03/07/2000 to 09/25/2003; PPL Exh. 1. 
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