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OPINION AND ORDER

BY THE COMMISSION:
Before the Commission for consideration and disposition are the Exceptions of Donald and Patty Taylor (Complainants) late-filed on April 11, 2005, to the Initial Decision (I.D.) of Administrative Law Judge (ALJ) Herbert Smolen, issued March 14, 2005.
  PECO was served with the Exceptions on August 12, 2005, and filed Reply 
Exceptions on August 23, 2005.
History of Proceeding
On August 23, 2004, Complainants filed a Complaint against PECO, alleging, inter alia, that they were wrongly accused of meter tampering and that PECO estimates that they owe over $5,000.00.  (I.D. at 1).
On September 16, 2004, PECO filed an Answer, averring, inter alia, that on January 11, 2002, a PECO representative went to Complainants’ property to change their electric meter to an automatic meter reader (AMR); that the representative found evidence of meter tampering, including a missing seal, an open meter ring, and jumper wires in the meter board; that PECO indicated that Complainants’ electric usage substantially increased immediately after the tampering was found and corrected; and, that PECO subsequently back-billed Complainants for four years, in the amount of $5,114.30, based upon estimates of Complainants’ usage calculated after the tampering was corrected. (PECO Ans. at 1; I.D. at 1). 
The Commission’s Bureau of Consumer Services (BCS) issued a decision on August 4, 2004, finding, inter alia, that meter tampering existed at Complainants’ property and PECO properly back-billed Complainants for estimated usage.  (PECO Ans. at 2; I.D. at 2).
A hearing was held on January 12, 2005.  Complainants appeared pro se.   The Respondent, represented by counsel, presented two witnesses and introduced four exhibits.  The record was closed on January 12, 2005.  (I.D. at 2).
Discussion
In the Initial Decision, ALJ Smolen drew twelve Findings of Fact and three Conclusions of Law (I.D. at 2-4, and 8).  We shall incorporate herein by reference and adopt the ALJ’s Findings of Fact and Conclusions of Law unless they are either expressly or by necessary implication overruled or modified by this Opinion and Order.

We are not required to consider expressly or at great length each and every contention raised by a party to our proceedings.  University of Pennsylvania, et al. v. Pennsylvania Public Utility Commission, 485 A.2d 1217, 1222 (Pa. Cmwlth. 1984).  Any exception or argument that is not specifically addressed herein shall be deemed to have been duly considered and denied without further discussion.
Section 332(a) of the Public Utility Code (Code), 66 Pa. C.S. § 332(a), provides that the party seeking affirmative relief from the Commission has the burden of proof.  In this proceeding, the Complainants have challenged PECO’s back-billing based upon its discovery of meter tampering.  Thus, it is clear that they are the Party seeking affirmative relief from the Commission and, therefore, they are the Party with the burden of proof.  The Pennsylvania Supreme Court has held that the when a litigant has the "burden of proof," it means that his claim will not be accepted until he offers sufficient proof to support it.  Se-Ling Hosiery v. Margulies, 364 Pa. 45, 48-49, 70 A.2d 854, 856 (1950).  In matters before the Commission, the burden of proof is met when the party establishes the necessary facts by a preponderance of the evidence.  A preponderance of the evidence is that degree of proof which "fairly out-weighs the probative value of any proof offered against the claim."  Id.  (emphasis in original).

In August 2003, based upon the AMR actual measured usage from January 11, 2002 to August 2003, PECO back-billed the Complainants from March 27, 1998 to January 11, 2002 (a period of slightly less than four years), for estimated previously unbilled usage.  This back-billing was based upon average usage for the period after installation of the AMR (January 11, 2002) as compared to billings rendered prior to the installation of the AMR during the period the tampered meter was in existence.  (PECO Ex. No. 4).

The BCS inbound closing report at Case No. 1482857 of August 4, 2004, did not impose a payment schedule but made various findings and conclusions resulting in the dismissal of the Complaint and a determination that the ratepayer is responsible for the revised billing of $5,411.30.  Further, the BCS noted that the customer declined an offer of a payment arrangement.  The BCS also stated that meter tampering was discovered at the ratepayers’ property; that PECO did not accuse the Complainants of meter tampering; that no evidence existed showing that the Complainants ordered or performed the meter tampering; and, that the Complainants benefited from the tampered meter.  (PECO Exh. No. 3).
The ALJ found that on January 11, 2002, a PECO representative went to the Complainants’ home to change the existing meter to an AMR.  The representative discovered that the existing meter had been tampered with in that:  (a) the heavy duty standard ring was missing; (b) the barrel lock was missing; (c) there was no seal on the meter box; and, (d) there were jumpers wired in the meter board.  Upon this discovery, the PECO representative corrected the condition around the meter, removed the jumper cables and installed an AMR. (I.D. at 5).

The ALJ dismissed the Complaint and concluded that the Complainants are responsible for the revised billing of $5,411.30, as determined by the Commission’s BCS and calculated by PECO.  (I.D. at 9).
The Complainants deny tampering with the meter.  The Complainants except to the ALJ’s determination that PECO has the authority to back-bill them for four years’ usage when PECO admits that it does not know when the meter tampering began.
Initially, it must be determined whether a utility is authorized to back-bill a ratepayer for unbilled prior usage.  
Prior Commission decisions regarding back-billing in the absence of theft of service or the customer’s culpability have limited the amount of time that a utility can reach back to re-bill.  Angie’s Bar v. Duquesne Light Company, C-81881, 72 Pa. PUC 213, 1990 Pa. PUC LEXIS 4 (March 27, 1990).  In Angie’s Bar, the Commission expressly found that the improper wiring, which gave rise to the undetected, un-metered usage, already existed at the premises when purchased by the ratepayer and there was no proof that the ratepayer had installed the meter bypass wiring or directed someone else to do it.  Even so, the Commission found that a utility should be permitted to back-bill for the period between the date of discovery and the correction of the problem that gives rise to inaccurate billing.  Id.  
Section 1312 of the Public Utility Code permits ratepayers to seek rate refunds when certain findings are made, up to a four-year past period measured from the date that the improper billing was discovered.  A utility should likewise be limited to a four-year past period for recoupment of underbillings. Also, while expressly applying only to residential customers, an analogy can be drawn from the four-year limitations contained in the Commission's regulations at Sections 56.35 and 56.83(7).  

Angie’s Bar at *12 (footnote omitted).  

In West Penn Power Company v. Nationwide Mutual Insurance Company, 228 A.2d 218 (Pa. Super. 1967), the utility sought to re-bill a customer after discovering thirty-one months of under-billing.  During this time, the company rendered, and the customer paid, bills for less than the amount of electric service used.  The Superior Court affirmed the lower court’s decision that where the public utility had failed to collect the full amount of a rate specified in its tariff, the utility as a matter of law was entitled to collect the deficiency.  See also Wanda I. Rivera v. Philadelphia Gas Works, Docket No. C-20028491 (March 9, 2004) (holding that 66 Pa. C.S. § 1312(a) applies to actions involving refunds or credits for back bills).  Based on the foregoing, we conclude that PECO is permitted to estimate usage and back-bill the Complainant for the four-year period of March 27, 1998 to January 11, 2002.
The Commission’s Regulations at 52 Pa. Code § 56.35 regarding the payment of outstanding balances states in part that:
A utility may require, as a condition of the furnishing of residential service to an applicant, the payment of any outstanding residential account with the utility which accrued within the past 4 years for which the applicant is legally responsible and for which the applicant was billed properly. However, any such outstanding residential account with the utility may be amortized over a reasonable period of time. 

52 Pa. Code § 56.35 (emphasis added)
Regarding unauthorized termination of service, the Commission’s Regulations at 52 Pa. Code § 56.83(7) state that unless expressly and specifically authorized by the Commission, service may not be terminated nor will a termination notice be sent for any of the following reasons:

(7)  Nonpayment of charges for utility service furnished more than 4 years prior to the date the bill is rendered. 
52 Pa. Code § 56.83(7) (emphasis added).
Additionally, Commission Regulations at 52 Pa. Code § 57.24(c) regarding slow meters state that:

(c)  Slow meters. If, upon testing, a meter is found to have an average meter error of more than 2% slow, the public utility may render a bill for the service furnished, but not covered by bills previously rendered, for a period equal to 1/2 the time elapsed since the last previous test, but not to exceed 3 months. If the period of registration error is definitely fixed, the charge may be computed for the period.
52 Pa. Code § 57.24(c) (emphasis added).
Having determined that Commission Regulations permit, and prior Commission decisions support back-billing, in certain circumstances, we agree with the ALJ that PECO is authorized to back-bill the Complainant for a period of up to four years prior to the discovery of the meter tampering. 

PECO computed the amount of the make-up bill by comparing the daily average usage (between 9 and 12 Kwh) prior to the installation of the AMR with the daily average usage following the AMR installation which never registered below 21.8 Kwh. (Tr. at 48-50; PECO Exh. No. 1).  The resulting make-up bill represents the difference between what was actually billed during the tampered-meter period and what should have been billed during that period based upon the computed seasonal daily average usage after the AMR was installed and meter tampering ended.  (Tr. at 52).  In further support of the purported accuracy of the re-billing, the ALJ stated that the make-up bill is not overstated because an appliance analysis indicated that Complainants’ appliances alone were consuming more electricity than was actually registered on the meter during the tampered-meter period.  (Tr. at 62-63, I.D. at 7).  
The ALJ found the make-up bill to be properly calculated and that Complainants are responsible for its payment.  However, based upon the following record evidence and analysis, we cannot support the ALJ’s determination that the make-up bill has been properly calculated.  
The re-billing period is March 27, 1998 - January 11, 2002, the date on which meter tampering was discovered, or for a total of forty-six months.  (Tr. at 51).  PECO testified that if it had information regarding the number of household occupants for each year of the re-billing period then an adjustment to potential usage would have been made.  However, PECO made no adjustments for exigent factors such as the change in the number of occupants.  (Tr. at 62).  The Complainant testified that the number of occupants varied over the time of the re-billing period from a low of three during 1998 and 1999, four in 2000, and seven in 2001 and 2002.  (Tr. at 18).  

The meter tampering was discovered on January 11, 2002, and the re-billing for the forty-six month period commencing March 27, 1998, was issued on August 26, 2003, nineteen months after the meter tampering discovery.  Given the lapse of time since the re-billing, to the hearing date of January 12, 2005, we are fortunate to have on the record several years of actual data to further evaluate the accuracy of PECO’s estimated re-billing.  
Based upon an analysis of PECO Exhibit 1, it can be determined that the Complainant’s average daily consumption dropped from 36.76 kWh in 2002,
 to 35.12 kWh in 2003, and to 32.54 kWh in 2004.
  In 2003, with seven household occupants, the 
Complainant’s average daily consumption dropped from 36.76 kWh for 2002, to 35.12 kWh or by 4.46%.  In 2004, with five household occupants, the Complainant’s average daily consumption dropped another 7.33% from 2003.  Some of the reduction in average usage from 2003 to 2004 is attributable to a decrease in the number of occupants, from seven to five, but average daily consumption also decreased in 2003 from 2002, when the number of household members was the same.  The Complainant was able to reduce usage from 2002 to 2004 by 11.48% or from a daily average of 36.76 kWh to 32.54 kWh.
  Thus, it is clear the Complainant was able to reduce usage, based solely upon the price of the commodity he was purchasing, when the number of household members remained unchanged. 
The ALJ stated in Finding of Fact No. 8 that PECO utilized the AMR actual measured usage from January 11, 2002 to August 2003, as an estimate of usage the Complainant may have consumed had the meter not been tampered with.  Without presenting supporting schedules, PECO stated that the net unbilled revenue for the forty-six month under-billed period was $5,411.30.  (I.D. at 3).
When asked to explain how the re-billing was calculated, PECO’s witness stated that they used the actual post AMR summer and winter usage to re-bill the customer for those periods going back to 1998.  (Tr. 52).  PECO’s Residential Rate R, Residence Service, defines the four summer months as June through September and the eight winter months as October through May.  While PECO’s explanation seems rational, the computation of the re-billing amount could not have been conducted in the fashion described.  First the re-billing occurred on August 26, 2003, which is the third of four summer months.  Second, the AMR readings began in February 2002, which is the fifth of eight winter months.  So, it is clear that the method described by PECO, if employed, would have run past the date the re-billing was issued in order for it to include a full twelve-month period.  Additionally, the record indicates that PECO did not utilize a full twelve months of billing data to estimate the amount to be re-billed.  PECO’s witness testified that the estimates employed used only sixty days from the four summer months and sixty days from the eight winter months.  (Tr. 61).  PECO did not identify the two sixty-day periods it used to arrive at its estimated usage and concomitant re-billing.
When the twelve AMR actual meter readings following the discovery of the tampered meter are analyzed and used as a proxy for what the Complainant may have consumed during each of the under-billed months, the result is a gross re-billing of $3,957.32.  This is calculated using the February 2002 through to, and including, the January 2003 meter reading.  During that period, PECO billed the Complainant $1,090.69 representing 382 billing days, or approximately $2.855 per day.  (PECO Exh. 1).  This daily revenue number when applied to the number of days within the under-billing period of 1,386 days yields a gross under-billing of $3,957.32.  Further, this gross under-billing must be reduced by the amount already paid by the Complainant for the under-billing period. 

While the Complainant did reduce consumption each year after the AMR meter was installed, it is impossible to determine exactly what his consumption would have been during the under-billed period.  We can say with certainty that once the Complainant began receiving accurate price signals, he adjusted his usage to reduce overall consumption.  However, without a more detailed analysis, which would include the number of heating and cooling degree days, we cannot say how much conservation occurred absent less demanding degree day influences.  Furthermore, because the number of household members was not the same during the entire under-billing period, we cannot ascribe any particular level of consumption to that change.  PECO did not factor the above information into its estimation of usage to be re-billed to the Complainant.  
We believe that the estimated re-billing of $5,411.30 is excessive because PECO did not identify the amount already paid by the Complainant during the under-billed period, the usage data used by PECO to develop the re-billing amount was not identified, and PECO admitted that it did not consider conservation or the changes in the number of household members.  PECO’s methodology and the lack of record evidence renders PECO’s re-billing extremely subjective and cannot be relied upon.  An example of a more accurate methodology would be to use twelve full months of actual data, collected immediately after the new meter was installed, which does not go beyond the re-billing date of August 2003, and is inclusive of PECO’s winter and summer rates.  
Based upon the foregoing discussion, we shall remand the proceeding to the Office of Administrative Law Judge (OALJ) for such further proceedings as deemed appropriate to arrive at a more accurate re-billing amount.  
In their Exceptions, the Complainants assert that during the hearing, PECO and the Commission’s BCS failed to present any evidence of meter tampering.  As previously discussed, in reviewing the Exhibits presented by PECO, the proof that the Complainants’ meter was registering far less energy than was being consumed is evident by a comparison of the daily average usage from billing periods prior to, and subsequent to, the installation of the AMR.  The Complainant presented no evidence to rebut the meter reading evidence and, accordingly, this Exception is denied.   
The Complainants also state that they did not understand how to prove that they did not have a tampered meter.  In Reply, PECO stated that the Complainants’ Exceptions presented no new evidence or relevant facts that materially change the evidence presented at the hearing in the matter.  PECO also stated that it believes the ALJ properly found that the Complainants failed to sustain their burden of proof.  We agree with the ALJ and PECO on this issue.  The Complainant’s Exception is, therefore, denied.
We note that approximately a year and a half elapsed between PECO’s discovery of meter tampering and the issuance of the substantial make-up bill for four years of usage.  During that year and a half, PECO did not notify the Complainants that they would likely be faced with a large make-up bill.  Because the Complainants were not responsible for the meter tampering, and because a make-up bill was not issued in a timely fashion once the situation was discovered by the utility, we shall allow the Complainant to repay the recalculated re-billing over a period of four years.  We note that the Complainants previously declined the BCS offer of a payment arrangement.  That is their prerogative if they so choose.  However, consistent with our actions in Angie's Bar, we shall direct PECO to spread the back bill payments over a four-year period.
Additionally, PECO had the responsibility to read the Complainants’ meter at least once every six months pursuant to our Regulations at 52 Pa. Code § 56.12.  According to the record, PECO did read the Complainant’s meter in compliance with our Regulations.  Furthermore, for forty-six months of actual meter reads, PECO employees did not notice that the meter box was unsealed, the heavy duty sealing ring was missing, or that the barrel lock had been removed from the meter, perhaps prior to September 1996.  (Tr. at 27– 37).  Review of the record does not reveal why PECO failed to discern these meter deficiencies for forty-six months.  We note that the Initial Decision did not discuss whether PECO’s actions were violative of the Code, the Commission’s Regulations, or PECO’s tariff, and whether such violation warrants any penalty.  As such, we shall also remand this issue to the OALJ. 
Conclusion
We have reviewed the record as developed in this proceeding, including the ALJ’s Initial Decision, as well as the Exceptions and Reply Exceptions filed thereto.   Premised upon our review of the record evidence, we conclude that the Complainants’ Exceptions are not meritorious and, as a result, they shall be denied.  Accordingly, we shall adopt the ALJ’s Initial Decision, in part, and remand the case to the Office of Administrative Law Judge for disposition of the issues discussed above; THEREFORE,


IT IS ORDERED:



1.
That the Exceptions of Donald and Patty Taylor to the Initial Decision of Administrative Law Judge Herbert Smolen, issued on March 14, 2005, are denied.


2.
That the Initial Decision of Administrative Law Judge Herbert Smolen is adopted, in part, consistent with this Opinion and Order.


3.
That this matter is remanded to the Office of Administrative Law Judge for disposition of the issues delineated in this Opinion and Order to culminate in an Initial Decision upon Remand.







BY THE COMMISSION,








James J. McNulty








Secretary

(SEAL)

ORDER ADOPTED:  March 16, 2006
ORDER ENTERED:  March 17, 2006
	� 	The issue date of the Initial Decision was March 14, 2005; therefore, any timely Exceptions were to be filed on or before April 4, 2005.  The instant Exceptions were filed one week late.  The Complainants explained that they believed that they had twenty days from the receipt of the Initial Decision to file Exceptions.  We will waive the twenty-day filing period and accept the Exceptions nunc pro tunc.  Per 52 Pa. Code § 1.2(c), the Commission, at any stage of an action or proceeding, may waive a requirement if the waiver does not adversely affect a substantive right of a participant.  


�	The 2002 average kWh is based upon eleven months of data.  January 2002 was when the meter tampering was discovered.


� 	PECO Exhibit No. 1 is the Complainant’s account statement from September 2001 to December 2004. 


� 	[2002 eleven month average] 36.76 kWh – [2003 twelve month average] 32.54 kWh = 4.22 kWh reduction; divided by 36.76 kWh = 11.48%. 
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