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HISTORY OF THE PROCEEDING
On May 5, 2004, the Penn Township Municipal Authority of Perry County, Pennsylvania (complainant) filed a formal Complaint (Complaint) with the Pennsylvania Public Utility Commission (Commission) against the Borough Of Duncannon (respondent), Docket Number C-20043029.  The Complaint alleged that: 1) respondent was attempting to collect an inappropriate customer charge; 2) respondent was violating Section D of its Tariff Water – Pa. P.U.C. No. 3 and 52 Pa.Code §65.7(b) by refusing to install a meter at its own expense; and 3) respondent was violating its obligation to serve in accordance with the provisions of 66 Pa.C.S. §1501 in refusing to allow complainant to supply water to new customers in the residential development known as Petersburg Commons and threatening termination of existing water supply service to complainant.

On May 25, 2004, respondent filed its Answer and New Matter (Answer).  The Answer denied the material averments of the Complaint.

On June 14, 2004, complainant filed its Reply to New Matter (Reply), denying the material averments of respondent’s New Matter.

By Hearing Notice dated June 23, 2004, an Initial Prehearing Conference was scheduled for September 9, 2004, and the case was assigned to me.
As is my customary practice, I issued a Prehearing Conference Order (Prehearing Conference Order), dated June 23, 2004.  The Prehearing Conference Order advised the parties regarding, among other things, requests for schedule change or continuance procedures, prehearing conference procedures, and attorney representation requirements.  The Prehearing Conference Order also required the parties to serve Prehearing Conference memoranda on or before September 3, 2004, and specified the required contents thereof.  Finally, the Prehearing Conference Order reminded the parties of the date and time of the scheduled Prehearing Conference.
By Notice dated June 29, 2004, the parties were offered the opportunity to engage in mediation under the Commission’s auspices by Mediator Bruce Bigelow.

By letter dated July 14, 2004, counsel for complainant advised Mediator Bigelow that the parties were willing to participate in the mediation process.

By Order Canceling Prehearing Conference dated August 3, 2004, the Initial Prehearing Conference scheduled for September 9, 2004, was canceled.

By Cancellation Notice dated August 3, 2004, cancellation of the Initial Prehearing Conference scheduled for September 9, 2004, was confirmed.  A mediation session was scheduled for that date instead.

On October 5, 2004, Mediator Bigelow filed a Mediator Report stating that after two mediation sessions the parties had been unable to reach an agreement and that mediation was concluded.
By Notice dated October 12, 2004, an Initial In-person Prehearing Conference was scheduled for November 30, 2004.

I issued a second Prehearing Conference Order (Second Prehearing Conference Order), dated October 13, 2004.  The Second Prehearing Conference Order advised the parties regarding, among other things, requests for schedule change or continuance procedures, prehearing conference procedures, and attorney representation requirements.  The Prehearing Conference Order also required the parties to serve Prehearing Conference memoranda on or before November 23, 2004, and specified the required contents thereof.  Finally, the Prehearing Conference Order reminded the parties of the date and time of the scheduled Prehearing Conference.
The Initial In-person Prehearing Conference occurred as scheduled on November 30, 2004.  Representatives of both parties attended the Prehearing Conference.  Among other things, a litigation schedule was developed for the case.  A transcript of the proceeding containing 33 pages was produced.

By Hearing Notice dated November 30, 2004, an Initial and further Hearing was scheduled for March 8 and 9, 2005.

Also on November 30, 2005, I issued a Scheduling and Briefing Order establishing the litigation schedule for the case and criteria for written testimony and Briefs.

By Order Striking Written Direct Testimony dated February 22, 2005, I struck respondent’s Statements No. DMK-1, RK-1, and JM-1 that had been improperly filed on January 5, 2005 [written testimony is served on the presiding officer and other parties, not filed until authenticated at a Hearing, 52 Pa.Code §5.412(d), (f) and (g)].
On February 22, 2005, counsel for each of the parties advised me that a settlement might be possible and requested that adjustments be made to the litigation schedule to allow the parties additional opportunity for discussions.

By Cancellation Notice dated February 23, 2005, the previously scheduled hearing date of March 9, 2005, was canceled.

By Amended Scheduling and Briefing Order dated February 25, 2005, the litigation schedule for the case was amended to provide the parties additional negotiating time for a possible settlement.
On March 7, 2005, counsel for each of the parties advised that settlement negotiations were still going on and requested that the scheduled hearing on March 8, 2005, be canceled.

By Cancellation Notice dated March 7, 2005, the scheduled hearing on March 8, 2005, was canceled.

By Hearing Notice dated March 25, 2005, an Initial and further Hearing was scheduled for April 20 and 21, 2005.

Settlement negotiations ultimately being unsuccessful, the Initial and further Hearing convened as scheduled on April 20, 2005.  Both parties were represented by counsel.  Complainant presented evidence in the form of testimony by two witnesses and the introduction of two statements, with attachments, (PTMA Statement No. 1 and No. 1-R) and of two exhibits (PTMA Cross-examination Exhibit 1 and 2).  Respondent presented evidence in the form of testimony by three witnesses and the introduction of four statements, with attached exhibits, (Duncannon Statement No. JM-1, DMK-1, DMK-1R, and RK-1) and of six exhibits (Duncannon Cross-examination Exhibit 1, 2, 3, 4, 5, and 6).  A transcript of the proceeding containing 201 pages was produced.
On June 10, 2005, both parties timely filed their respective Main Brief.

On June 24, 2005, both parties timely filed their respective Reply Brief.

The record was closed on June 24, 2005.

FINDINGS OF FACT

1.
Complainant is a municipal authority organized under the Municipality Authorities Act, having administrative offices in Penn Township, Perry County, Pennsylvania.

2.
Respondent is a municipal entity organized and existing under the Borough Code, having administrative offices in Duncannon, Perry County, Pennsylvania.
3.
Complainant owns and operates a water system in Penn Township, Perry County, Pennsylvania, and provides water service to approximately 100 Penn Township residents, including units at a development known as Petersburg Commons at what was formerly known as the Eileen Hope property.
4.
Respondent owns and operates a water system that provides water service in the Borough of Duncannon and, in accordance with a certificate of public convenience issued by the Commission at Docket Number A-220800 (originally, A. 74624) in Penn Township, Perry County, Pennsylvania.

5.
Respondent sells water to complainant and complainant resells that water to residents of Petersburg Commons.
6.
In its Annual Report to the Commission, respondent lists complainant as one of its two Sales for Resale customers.

7.
A sale of water for resale is a type of “nonresidential service” under respondent’s currently effective Tariff (Original Page No. 7, Paragraph 16) on file with the Commission.

8.
Complainant receives the water it resells to residents of Petersburg Commons through an interconnection with respondent’s system in State Route 849 near the entrance to Petersburg Commons.
9.
All of the facilities downstream of the interconnection between complainant and respondent for water service to Petersburg Commons, including the distribution main and the individual meters at each of the Petersburg Commons units, are the property of complainant.

10.
The residents of Petersburg Commons are customers of complainant, not of respondent.

11.
Complainant’s only source of water to serve its customers at Petersburg Commons is complainant’s sale for resale purchases from respondent.

12.
Penn Township approved a subdivision plan for 71 residential units in Petersburg Commons in August, 1996.
13.
The approved land development plan for Petersburg Commons provides for 71 units.  The original approval was for 71 units and there have been no amendments.

14.
The first units at Petersburg Commons were connected to complainant’s system in 1997.

15.
Prior to the first connections, Charlie Cook of Act One Consultants, Consulting Engineers, by written correspondence to respondent dated June 29, 1994, inquired about public water service to 66 equivalent domestic units (55 townhouse dwelling units and a small commercial building) at the “old dress factory,” (also known as the Eileen Hope Property) now Petersburg Commons, in Penn Township, Perry County, Pennsylvania.
16.
Respondent and its engineers considered the matter of water service to the “old dress factory” property.  On August 5, 1994, under signature of then Borough Manager Tremblay, respondent advised as follows:

To: Whom It May Concern

Subject: Water Service to Eileen Hope Property

The Borough of Duncannon can supply water service to the Eileen Hope Property. This service is based on the anticipated use of 70 residential units, The borough engineers of Hebert (sic), Roland (sic) and Grubic have concurred with this allocation. At the present time the borough’s water system can accommodate these units. However any substantial increase in units might require an upgrade of our present system.

17.
Minutes of respondent’s Borough Council meetings of March, 1995, April, 1995, and June, 1995, further reflect Mr. Cook’s discussion of service to 71 units at the former Eileen Hope Property and that Brian Book of HRG advised respondent that it appears a water connection can be made available at Petersburg Commons as had been discussed previously with Charlie Cook.  At the June, 1995, Borough Council meeting, a “Williams/Evans” motion carried “to hook up Petersburg Commons units on a per dwelling unit.”

18.
The 1995 Minutes of respondent’s Borough Council meetings do not reflect any characterization of the service as temporary in nature or being in response to emergency circumstances.  The Minutes do not reflect any concern about water capacity; investment that respondent might have to make to accomplish the service; that the development had a speculative characteristic; or that applications would be required as individual units were constructed.

19.
A draft Agreement for water service prepared by respondent’s Solicitor Holman in the 1998 time period did not reflect any characterization of the service as temporary in nature or being in response to emergency circumstances.
20.
The 1998 draft Agreement was not drafted to require application for service as each individual unit was constructed.  It contemplated service to the full development and makes no mention of any facilities investment on the part of respondent to accomplish the service.
21.
The 1998 draft Agreement proposes that complainant install a Sensus Fireline Meter in connection with the service.

22.
The 1998 draft Agreement was never agreed to by complainant.

23.
A master meter has not been installed at the point of interconnection between the respondent’s water system and the complainant’s water system.  The flow of water and billing has been accomplished, from inception and continuing now for eight years, without a master meter of any kind.
24.
Under respondent’s currently effective Tariff (Original Page No. 12, Paragraph D1) on file with the Commission, all meters shall be owned, installed and maintained by respondent.

25.
Under the Commission’s currently effective Regulations [52 Pa.Code §65.7(b)], a public utility furnishing metered service shall provide, install at its own expense, and continue to own, maintain, and operate all meters.

26.
Under respondent’s currently effective Tariff (Original Page No. 4, Paragraph A1) on file with the Commission, a Customer Charge is assessed upon a customer based upon the size of meter serving the customer.  In the case of a 6 inch meter, the Customer Charge is $93.74 per month or $281.23 per quarter.

27.
The appropriate size meter to be installed at the interconnection between complainant’s and respondent’s respective water systems is 6 inch.

28.
To both accurately measure flow to complainant for distribution in Petersburg Commons under low flow conditions and to provide adequate flow for fire fighting purposes, a compound or specialty fire service meter is appropriate.
29.
Following the initial connections of Petersburg Commons units to complainant’s water system in 1997, connections continued through the first quarter of 2004.  Complainant presently provides water service to 31 residential units at Petersburg Commons.
30.
In a letter dated December 18, 2003, respondent informed complainant that respondent would not consider any further New Water Service Applications until there is an agreement signed between respondent and complainant.

31.
Although the individual unit meters at Petersburg Commons are the property of complainant, respondent has, since the beginning of service, read the individual unit meters.

32.
Respondent prepares a bill for its sale for resale service to complainant.  Respondent’s billing for the sale for resale service to complainant is done through one account. (A second account in the name of Penn Township is for the billing of fire hydrant service).

33.
Complainant ultimately bills the individual Petersburg Commons residents based on complainant’s rates for water service in effect from time to time.

34.
Until late 2003, respondent billed complainant $30/quarter/unit for Petersburg Commons units, a calculation which was based on the minimum Consumption Charge of $10.00 per month per unit in respondent’s Tariff.  The billing was done through a single invoice in one account (the sale for resale service account).

35.
Beginning in early 2004, respondent began including a 5/8 inch meter-based Customer Charge of $10.00 per month for 31 units at Petersburg Commons, a total monthly customer charge of $310.00, in its billings to complainant, effectively doubling respondent’s bill to complainant.

36.
Respondent’s change in billing occurred even though the individual unit meters that are in service at each of the Petersburg Commons units are the property of complainant and in spite of the fact that respondent has no investment in meters at Petersburg Commons and that respondent had never before billed the meter based Customer Charge to complainant.
37.
Complainant refused to pay the Customer Charge.

38.
By letter dated April 21, 2004, respondent notified complainant that respondent intended to terminate its service to complainant due to an alleged overdue bill of $861.01.
39.
By letter dated April 28, 2004, complainant notified respondent that it disputed respondent’s billing.

40.
On April 30, 2004, the Honorable C. Joseph Rehkamp of the Perry County Court of Common Pleas issued an Order enjoining respondent from terminating or interrupting its water service to complainant and complainant’s water customers in Petersburg Commons.

41.
Respondent’s 2004 Annual Report filed with the Commission shows two Sales for Resale customers: Benvenue Water Association and complainant.

42.
There is a meter used to measure water delivery by respondent to Benvenue Water Association.

43.
Respondent has an agreement with Benvenue Water Association that requires Benvenue Water Association to pay respondent’s tariff rates.

44.
Complainant is paying respondent much more than Benvenue Water Association is paying.  In 2004, Benvenue Water Association used 767,000 gallons and paid respondent $1,112.  Complainant used 979,000 gallons and paid respondent $3,762.  Benvenue Water Association had an effective rate of approximately $1.45 per thousand gallons ($1,112/767).  Complainant had an effective rate of approximately $3.84 per thousand gallons ($3,762/979).

45.
There are presently 31 residential units at Petersburg Commons.  Total build out is 71 units.

46.
Respondent has no supply constraints precluding the connection of additional units at Petersburg Commons.  Past water shortages, which were thought to be due to drought conditions were actually, in significant part, the result of a high unaccounted for water problem.  Unaccounted for water as high as 60 percent has been reduced by respondent to an average of 10 percent.

47.
One leak that was causing approximately one-third of respondent’s unaccounted for water problem was in respondent’s stone reservoir.  Another leak involved an uncapped line into Sherman’s Creek stemming from the demolition of a house 20 years ago.  In the early 1990’s respondent’s unaccounted for water was approximately 30 percent.  It grew to 60 percent and is now an average of 10 percent.  Respondent professes to now have its system under control.

DISCUSSION

As the proponent of a rule or order, complainant has the burden of proof in this matter pursuant to 66 Pa.C.S. §332(a).

Complainant must satisfy the burden of proof by a preponderance of the evidence.  Samuel J. Lansberry, Inc. v. Pa. Public Utility Comm’n, 134 Pa.Commw. 218; 221-222, 578 A.2d 600; 602 (1990), alloc. den., 602 A.2d 863 (1992).  That is, by presenting evidence more convincing, by even the smallest amount, than that presented by the other party.  Se-Ling Hosiery v. Marqulies, 364 Pa. 45, 70 A.2d 854 (1950).
Any finding of fact necessary to support the Commission’s adjudication must be based upon substantial evidence.  Mill v. Commw., PA Public Utility Comm’n, 67 Pa.Commw. 597, 447 A.2d 1100 (1982), Edan Transportation Corp. v. PA Public Utility Comm’n, 154 Pa.Commw. 21, 623 A.2d 6 (1993), 2 Pa.C.S. §704.  Substantial evidence has been defined as such relevant evidence as a reasonable mind might accept as adequate to support a conclusion.  Bethenergy Mines, Inc. v. Workmen’s Compensation Appeal Bd. (Skirpan), 531 Pa. 287, 612 A.2d 434 (1992).  More is required than a mere trace of evidence or a suspicion of the existence of a fact sought to be established.  Norfolk and Western Ry. v. Pa. Public Utility Comm’n, 489 Pa. 109, 413 A.2d 1037 (1980); Erie Resistor Corp. v. Unemployment Compensation Bd. of Review, 194 Pa.Super. 278, 166 A.2d 96 (1960); Murphy v. Commonwealth, Dep’t. of Public Welfare, White Haven Center, 85 Pa.Commw. 23, 480 A.2d 382 (1984).
The Public Utility Code, 66 Pa.C.S. 101 et seq., provides, in relevant part:

Any public utility service being furnished or rendered by a municipal corporation beyond its corporate limits shall be subject to regulation and control by the commission as to service and extensions, with the same force and in like manner as if such service were rendered by a public utility.
66 Pa.C.S. 1501
The definitions section of the Public Utility Code, 66 Pa.C.S. §102, specifically includes in the definition of a municipal corporation all boroughs, such as respondent here.  In rendering water service beyond its borough limits pursuant to the authority granted by its certificate of public convenience, respondent is subject to the jurisdiction and control of the Commission just as though it were a privately-owned public utility.  Cf., Sewickley Water Works v. PA Public Utility Comm’n, 46 Pa.Commw. 278, 405 A.2d 1384 (1979), Borough Of Media v. PA Public Utility Comm’n, 53 Pa.Commw. 535, 419 A.2d 215 (1980), aff’d., 500 Pa. 325, 456 A.2d 540 (1983), Borough Of Duncannon v. PA Public Utility Comm’n, 713 A.2d 737 (Pa.Commw., 1998).
Complainant owns and operates its own water distribution system.  Among its residential customers are 31 units at what is known as Petersburg Commons.  This residential development is located in Penn Township, Perry County.  From the point of intersection with respondent’s water system, complainant owns the water distribution lines and meters used by it to serve the residents of Petersburg Commons.  Those residents are customers of complainant, not customers of respondent.  Complainant, as reported to the Commission by respondent in its 2004 Annual Report, is a Sales for Resale customer of respondent.

In operating as a certificated entity with respect to its bulk water sales to complainant, respondent has filed and received Commission approval for a tariff, Tariff Water – Pa. P.U.C. No. 3.  The provisions of a Commission approved tariff are prima facie reasonable.  Lynch v. PA Public Utility Comm’n, 140 Pa.Commw. 599, 594 A.2d 816 (1991), alloc. den., 529 Pa. 670, 605 A.2d 335 (1992).  Further, the rules and regulations and rates contained in a Commission approved tariff have the force of law and are binding on both the utility and its customer.  Stiteler v. Bell Telephone Co. of Pennsylvania, 32 Pa.Commw. 319, 379 A.2d 339 (1977), Brockway Glass Co. v. PA Public Utility Comm’n, 63 Pa.Commw. 238, 437 A.2d 1067 (1981).  A customer’s bills must be based upon a Commission approved tariff.  Cf., Popowsky v. PA Public Utility Comm’n, 166 Pa.Commw. 690, 647 A.2d 302 (1994).  In applying its rates to calculate a bill for a customer, a municipal corporation may not receive a greater nor a lesser amount than that specified in its Commission approved tariff.  66 Pa.C.S. §1303.  It is with these legal principles in mind that the first two allegations of complainant’s Complaint will be decided.
Complainant’s first allegation is that respondent was attempting to collect an inappropriate customer charge.
Respondent’s Commission approved tariff, in Part I Schedule Of Rates And Charges, provides for a Customer Charge.
  The Customer Charge is included in the tariff section labeled “Rates for Metered Service”, and is based upon the size of the meter serving the particular customer.  In this case, where a 6 inch meter is agreed to be the appropriate size for installation at the interconnection between complainant’s and respondent’s respective water systems, the Customer Charge required by respondent’s tariff would be $93.74 per month or $281.23 per quarter.  Collection of the Customer Charge by respondent is, however, clearly dependent upon there being a meter in place to meter water delivered to respondent’s customer.  There is no meter installed that measures respondent’s delivery of water to its customer, complainant.  In fact, another issue in this case is the party responsible for installing and bearing the cost of a 6 inch meter at the point where the two parties’ water systems interconnect.
The individual meters that meter water delivery to the existing 31 residential customers at Petersburg Commons cannot be used by respondent as a basis for imposing its Customer Charge on complainant.  The existing 31 residential customers at Petersburg Commons
are customers of complainant, not customers of respondent.  The meters that meter water delivery to them belong to complainant, not to respondent.  Respondent’s Customer Charge can only be imposed by respondent upon its own customers, and only when its own customers receive water service through a respondent owned meter.

In the absence of a meter measuring water delivery to complainant, respondent is in violation of the terms of its Commission approved tariff in attempting to charge complainant a Customer Charge.  Any Customer Charge that respondent has collected from complainant, whether held in escrow or not, must be refunded as improperly received.
Complainant’s second allegation is that respondent is violating its tariff in refusing to install a meter at its own expense.

Respondent’s Commission approved tariff specifically provides, “All Meters Shall be Owned, Installed and Maintained by the Company.”
  Tariff Water – Pa. P.U.C. No. 3, Paragraph D1, Original Page No. 12.  Additionally, the Commission’s regulations provide that a certificated entity “furnishing metered service shall provide; install at its own expense; and continue to own, maintain and operate all meters.”  52 Pa.Code §65.7(b).  Finally, respondent’s Commission approved tariff requires that “[a]ll service provided by the Company shall be metered except as authorized by this tariff.”
  Tariff Water – Pa. P.U.C. No. 3, Paragraph D2, Original Page No. 12.
The 6 inch compound or specialty fire service meter that is appropriate to be installed at the interconnection of complainant’s and respondent’s respective water systems must, under both respondent’s tariff and the Commission’s regulations, be installed by respondent at respondent’s expense.  The meter will remain respondent’s property, and once installed, tested, and placed into operation will permit respondent to collect a Customer Charge from complainant in accordance with the terms of respondent’s Commission approved tariff.

Complainant’s third, and final, allegation is that respondent is violating its obligation to serve in accordance with the provisions of 66 Pa.C.S. §1501.  According to complainant, respondent’s attempts to prevent complainant from providing water service to residential units in excess of the existing 31 in Petersburg Commons violate the Public Utility Code.
Section 1501 of the Public Utility Code provides, in relevant part:

Every public utility shall furnish and maintain adequate, efficient, safe, and reasonable service and facilities, and shall make all such repairs, changes, alterations, substitutions, extensions, and improvements in or to such service and facilities as shall be necessary or proper for the accommodation, convenience, and safety of its patrons, employees, and the public.  Such service also shall be reasonably continuous and without unreasonable interruptions or delay.  Such service and facilities shall be in conformity with the regulations and orders of the commission.

66 Pa.C.S. §1501

In rendering public utility service beyond its municipal limits respondent is required by Section 1501 of the Public Utility Code to render adequate and reasonable service.  Petition of the Borough of Boyertown, 77 Pa.Commw. 357, 466 A.2d 239 (1983), Barbara M. Berkley v. Borough of Berlin, 96 Pa. PUC 351 (2001).
In 1994 respondent committed itself to supply water service “to the Eileen Hope Property”, now known as Petersburg Commons.  Respondent’s commitment extended to “70 residential units”, was not of a temporary nature, and reflected no concern about water capacity sufficient to meet its commitment.  Given that respondent has no water supply constraints precluding the connection of additional units, up to and including the full build out approved by Penn Township, respondent’s refusal to supply water by sale for resale to complainant would be unreasonable service.  The Commission has long held that service to present applicants cannot be denied in order to reserve capacity for future use.  See, Re Borough of Martinsburg, 52 Pa. PUC 700 (1978), Barbara M. Berkley v. Borough of Berlin, 96 Pa. PUC 351 (2001).  In the instant case, respondent is not only attempting to prevent additional ultimate consumers from being added to complainant’s water system, respondent is even threatening to cease supplying water service it is presently rendering (and has been rendering and getting paid for for a number of years).  As was true in the Berkley case, this is not a situation where respondent is required to make a line extension or increase its supply capacity.  The only missing piece of equipment is the 6 inch compound or specialty fire service meter that respondent itself insists is necessary.  Both respondent’s and complainant’s water mains are in the ground and being used.  Respondent has sufficient water to meet complainant’s demand.  Respondent’s refusal to honor its 1994 commitment constitutes unreasonable service under the Public Utility Code and cannot be allowed.  Respondent’s certificate of public convenience authorizes it to provide water service in the area where complainant requires the service.  Respondent’s tariff contemplates the type of service complainant requires and has been receiving from respondent.  See, Tariff Water – Pa. P.U.C. No. 3, Paragraph 16, Original Page No. 7, respondent’s 2004 Annual Report to the Commission.  Respondent’s rate structure, especially its Customer Charge which can be based on as large a meter as 6 inch, is designed with the possibility of the service required in mind.  In point of fact, the only reason respondent has threatened to cease its present provision of service (and continued service in the future) is its desire to avoid paying for the purchase and installation of the 6 inch compound or specialty fire service meter that respondent itself insists is necessary.  As set forth above with respect to complainant’s second allegation, respondent cannot avoid its clear responsibility in this regard.  Likewise, respondent cannot avoid its clear responsibility to provide, and continue to provide, reasonable water service to complainant.  Once respondent has installed, tested, and placed in operation the required meter, respondent will be able to bill complainant for all charges, including a Customer Charge, to which it will be entitled under its tariff.  Should respondent determine that its rates are insufficient, it will certainly have the right to file for an increase with the Commission.  In the meantime, however, respondent must meet all of its obligations and responsibilities in accordance with the Public Utility Code, the Commission’s regulations, and its own tariff.
CONCLUSIONS OF LAW

1.
The Commission has jurisdiction over the parties to, and the subject matter of, this proceeding.

2.
Pursuant to 66 Pa.C.S. §332(a), the burden of proof in this proceeding is upon complainant.
3.
Any finding of fact necessary to support the Commission’s adjudication must be based upon substantial evidence.
4.
Substantial evidence has been defined as such relevant evidence as a reasonable mind might accept as adequate to support a conclusion.  More is required than a mere trace of evidence or a suspicion of the existence of a fact sought to be established.
5.
A borough, such as respondent in this case is included in the definition of a municipal corporation in the definitions section of the Public Utility Code, 66 Pa.C.S. §102.

6.
In rendering water service beyond its borough limits pursuant to the authority granted by its certificate of public convenience at Docket Number A-220800 (originally, A. 74624), respondent is subject to the jurisdiction and control of the Commission just as though it were a privately-owned public utility.

7.
The existing 31 residential units in Petersburg Commons are customers of complainant, not of respondent.

8.
Complainant is a Sales for Resale customer of respondent, as is Benvenue Water Association.

9.
The provisions of respondent’s Commission approved tariff (Tariff Water – PA. P.U.C. No. 3) are prima facie reasonable.

10.
The rules and regulations and rates contained in a Commission approved tariff have the force of law and are binding on both the utility and its customer.

11.
A customer’s bills must be based upon a Commission approved tariff.

12.
In applying its rates to calculate a bill for a customer, a municipal corporation may not receive a greater nor a lesser amount than that specified in its Commission approved tariff.

13.
Where a 6 inch meter is agreed to be the appropriate size for installation at the interconnection between complainant’s and respondent’s respective water systems, the Customer Charge required by respondent’s tariff would be $93.74 per month or $281.23 per quarter if such a meter were in place.

14.
Collection of the Customer Charge by respondent is dependent upon there being a meter in place to meter water delivered to respondent’s customer.

15.
The individual meters that meter water delivery to the existing 31 residential customers at Petersburg Commons cannot be used by respondent as a basis for imposing its Customer Charge on complainant.  These meters belong to complainant, not to respondent.

16.
In the absence of a meter measuring water delivery to complainant, respondent is in violation of the terms of its Commission approved tariff in attempting to charge complainant a Customer Charge.

17.
Any Customer Charge that respondent has collected from complainant, whether held in escrow or not, must be refunded as improperly received.

18.
Respondent’s Commission approved tariff provides that all meters shall be owned, installed, and maintained by respondent.

19.
The Commission’s regulations, at 52 Pa.Code §65.7(b), provide that a certificated entity furnishing metered service shall provide, install at its own expense, and continue to own, maintain, and operate all meters.

20.
Respondent’s Commission approved tariff provides that all service, with exceptions not relevant here, provided by respondent shall be metered.

21.
The 6 inch compound or specialty fire service meter that is appropriate to be installed at the interconnection of complainant’s and respondent’s respective water systems must, under both respondent’s tariff and the Commission’s regulations, be installed by respondent at respondent’s expense.

22.
In rendering public utility service beyond its municipal limits respondent is required by Section 1501 of the Public Utility Code to render adequate and reasonable service.

23.
Respondent’s 1994 commitment to supply water service to the Eileen Hope Property (now known as Petersburg Commons) extended to 70 residential units, was not of a temporary nature, and reflected no concern about water capacity sufficient to meet the commitment.

24.
The Commission has long held that service to present applicants cannot be denied in order to reserve capacity for future use.
25.
This is not a case dealing with the requirements for respondent to make a line extension.  The distribution mains of both complainant and respondent are already in place and being used.
26.
Respondent’s certificate of public convenience authorizes it to provide water service in the area where complainant requires the service.

27.
Respondent’s tariff contemplates the type of service complainant requires and has been receiving from respondent.

28.
Respondent’s rate structure, especially its Customer Charge which can be based on as large a meter as 6 inch, is designed with the possibility of the service required in mind.

29.
Respondent has a continuing obligation to provide adequate and reasonable water service to complainant.
ORDER
THEREFORE,

IT IS ORDERED:

1.
That the Complaint of Penn Township Municipal Authority of Perry County, Pennsylvania against Borough Of Duncannon at Docket Number C-20043029 is sustained.
2.
That Borough Of Duncannon shall cease and desist from attempting to collect a Customer Charge from Penn Township Municipal Authority of Perry County, Pennsylvania until such time as a meter has been installed at the interconnection between the Borough Of Duncannon water system and the Penn Township Municipal Authority of Perry County, Pennsylvania water system, said meter has been tested for accuracy, and placed in operation.

3.
That to the extent that Borough Of Duncannon has collected a Customer Charge from Penn Township Municipal Authority of Perry County, Pennsylvania, whether such funds are currently being held in escrow or otherwise, Borough Of Duncannon shall within thirty days after service of the Commission’s Order refund all collected Customer Charge funds to Penn Township Municipal Authority of Perry County, Pennsylvania.

4.
That within one year after service of the Commission’s Order Borough Of Duncannon shall install, test for accuracy, and place into operation, at its sole cost and expense, a 6 inch compound or specialty fire service meter at the interconnection of Penn Township Municipal Authority of Perry County, Pennsylvania’s and Borough Of Duncannon’s respective water systems.
5.
That until such time as the 6 inch compound or specialty fire service meter required by Order Paragraph 4, above, is installed, tested for accuracy, and placed in operation, Borough Of Duncannon shall continue its past practice of reading the individual meters belonging to Penn Township Municipal Authority of Perry County, Pennsylvania in Petersburg Commons, and shall render a bill for water supplied to Penn Township Municipal Authority of Perry County, Pennsylvania by calculating such bill on the cumulative total of the individual meter readings at current tariff rates, running the cumulative total through the rate blocks only one time.

6.
That upon the installation, testing for accuracy, and placing into operation of the 6 inch compound or specialty fire service meter required by Order Paragraph 4, above, Borough Of Duncannon shall begin billing Penn Township Municipal Authority of Perry County, Pennsylvania based upon the amount of water provided as measured by that meter, at then-current tariff rates, to include the appropriate Customer Charge, and shall cease performing meter readings of the individual meters belonging to Penn Township Municipal Authority of Perry County, Pennsylvania in Petersburg Commons.
7.
That a copy of the Pennsylvania Public Utility Commission’s Final Order in this case be served on the Honorable C. Joseph Rehkamp, Judge of the Court of Common Pleas of Perry County, Pennsylvania.

8.
That the record at Docket Number C-20043029 be marked closed.

Date: July 25, 2005















Wayne L. Weismandel




Administrative Law Judge

�	By Order dated April 30, 2004, the Court of Common Pleas of Perry County, Pennsylvania, in Civil Action – Equity, No. 2004-409, enjoined respondent from “terminating or interrupting public water service to [complainant] and its residential water customers in Petersburg Commons, until further notice of th[e] Court.”  The Order also required that the disputed sum of $861.01 and customer charges accruing thereafter be deposited with counsel for respondent “to be held pending resolution of the customer charge rate dispute with the Public Utility Commission.”


�	Respondent’s Tariff Water – Pa. P.U.C. No. 3 at Part I, Section A, Paragraph 1 (Original Page No. 4).


�	Respondent’s Tariff Water – Pa. P.U.C. No. 3 at Part II Definitions, Paragraph 6 (Original Page No. 6) defines “Company” as “BOROUGH OF DUNCANNON”.


�	No evidence was adduced that respondent’s tariff contained an exception authorizing non-metered service by respondent to complainant.
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