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HISTORY OF THE PROCEEDING


This decision dismisses a complaint which Naomy Tallon filed against Duquesne Light Company (Duquesne Light) on November 12, 2004.  Ms. Tallon alleges that the 2004 bills for her restaurant, Simply Banana, are higher than the 2003 bills even though Simply Banana shortened its operating hours.  Ms. Tallon requests that her Simply Banana’s meters be investigated and that it receive an adjustment on its bill or a payment arrangement.  Duquesne Light filed an answer on December 28, 2004.



By notice dated June 16, 2005, this matter was scheduled for an initial hearing by telephone to be held on July 26, 2005.  The hearing was held as scheduled.  Ms. Tallon testified but did not participate otherwise during the hearing because Simply Banana is a partnership which must be represented by counsel and Ms. Tallon is not an attorney.  Regina M. Sestak, Esquire, represented Duquesne Light.  Duquesne Light presented the testimony of the following who sponsored the following exhibits which were admitted into the record:  James Pool, Duquesne Light’s analyst in the PUC group (supervisor of Duquesne Light’s customer service call center for the past two months), sponsored Exhibit 1; Thomas Stack, Duquesne Light’s senior meter technician, sponsored Exhibit 2; and John Matus, Duquesne Light’s director of customer accounts, sponsored Exhibits 3-8.


Shortly after Mr. Pool began to testify, Ms. Tallon alerted me that the battery in her telephone was about to be exhausted.  She gave me her cell number to call.  I instructed her to hang up.  She did and I called the cell phone number, but could not reach her.  I tried to reach her by calling both phone numbers repeatedly but had no success.  I left messages for her to call me back at my office’s main telephone number.  Testimony continued and about 20 minutes later, Ms. Tallon called my office during the testimony of Mr. Matus.  I recapped the testimony Ms. Tallon missed and the hearing continued.


The record of this proceeding, which consists of transcription of the notes of testimony and eight exhibits, closed on July 26, 2005 by notation on the OALJ hearing report.  This decision is being written before receipt of the transcript.
FINDINGS OF FACT

1. Naomy Tallon is one of two partners owning Simply Banana, a banana bread manufacturing company and café-style restaurant located at 6028 Saltsburg Road, Verona, PA 15147-3316.  The other partner is Charlayne Henrey-Turner.  Testimony of Ms. Tallon.
2.  Simply Banana’s account with Duquesne Light was established in September 2000.  Ex. 1.
3. Ms. Tallon testified that Simply Banana cut back its operating hours in October 2003 to three hours a day, but that the business’s bills after that time were higher.  On cross-examination she testified that the business is closed on Mondays and that hours on the other days of the week are as follows:
Tuesday, Wednesday and Thursday

3:00 p.m. to 6:30 p.m.

Friday





3:00 p.m. to 9:00 p.m.

Saturday




9:30 a.m. to 2:00 p.m. 



Sunday (the 2nd and 4th Sunday only)

9:30 a.m. to 2:00 p.m.
Ms. Tallon also testified that banana bread and other food are cooked on the premises but only when the business is open to the public.  Testimony of Ms. Tallon.
4. Simply Banana’s electric bills for January of 2001-2005, based on actual meter readings, were as follows:  $188.68 (1/01); $201.83 (1/02); $142.33 (1/03); $176.77 (1/04); and $142.84 (1/05).  The statement of account which is Exhibit 1 shows kWh consumption, but not demand.  Duquesne Light’s rates changed during the period 2001-2005.  Ex. 1; Testimony of Mr. Pool.
5. The balance on Simply Banana’s account as of the bill due on July 29, 2005 is $722.54.  The last payment on the account was made on June 20, 2005 in the amount of $200.00.  Ex. 1; Testimony of Mr. Pool. 

6. On December 17, 2004, Mr. Stack tested Simply Banana’s meter.  The meter socket integrity was good and no tampering was found.  The meter tested accurate because it was within the ± 2% tolerance required by the Commission, having tested at 99.0% on the full load test and 99.5% on the light load test.  Mr. Stack’s meter test report indicates that the customer’s usage is down compared to the same time as the previous year, but that the demand is higher.  The meter test report also shows that Ms. Tallon was not satisfied with Mr. Stack’s explanation for the magnitude of her bills.  Finally, the meter test report lists the following electric consuming appliances at Simply Banana: 2 ranges; 2 refrigerators; one TV; 2 computers; a deep fryer; a ceiling fan; a microwave oven; 10 fluorescent light bulbs; an exhaust fan and 2 window air conditioners.  Simply Banana’s heat source is gas.  Mr. Stack testified that the electric consuming appliances which Simply Banana has could consume the amount of electricity for which Ms. Tallon was billed.  Testimony of Mr. Stack; Ex. 2.
7. Simply Banana takes service at Duquesne Light’s Rate GS/GM – General Service Small and Medium.  The GS/GM rate increased on January 1, 2005.  Testimony of Mr. Matus.  Exs. 3-4.
8.  The GS/GM rate has a kWh component and a demand component.  The demand component is the maximum amount of power established within any 15 minute period during any billing month.  The demand rate recovers the costs of having the generation, transmission and generation infrastructure in place to serve a customer in any 15 minute window whether the electricity is used or not.  Testimony of Mr. Matus.
9.  Simply Banana is a Duquesne Light customer for provider of last resort generation service.  Its price to compare when shopping elsewhere for generation is 17.07¢ which is high for a GS/GM customer.  This is because Simply Banana created a larger demand compared to its consumption compared to other GS/GM customers.  This drives the overall bill higher when the demand and consumption are averaged because demand is 50% of the bill.  Testimony of Mr. Matus.
10. For its bill due July 29, 2005, based on a read date of July 12, 2005, Simply Banana used 777 kWh, had a billing demand of 10.50 Kw and received a bill for $177.04.  The price to compare for generation shopping for this bill was 15.12¢.  With a billing demand of 8.0 Kw, the bill would be $141.22 and the price to compare would be 11.94¢.  With a billing demand of 5.0 Kw, the bill would be $98.24 and the price to compare would be 8.12¢.  Exs. 7-8; Testimony of Mr. Matus. 

DISCUSSION

As the party seeking relief from the Commission, Simply Banana, by way of Ms. Tallon, has the burden of proof.  Section 332(a) of the Public Utility Code, 66 Pa. C.S. §332(a).
As noted in the History of the Proceeding section of this decision, Ms. Tallon was permitted only to testify at the hearing.  She testified that Simply Banana is a partnership.  Finding of Fact No. 1.  Sections 1.21(b) and 1.22 of the Commission’s Rules of Administrative Practice and Procedure, 52 Pa. Code §§1.21(b) and 1.22 require that in adversarial proceedings, such as this one, partnerships, such as Simply Banana, shall be represented only by an attorney.  Ms. Tallon is not an attorney and could not represent Simply Banana at the hearing.  For this reason she was permitted only to testify at the hearing.
Section 701 of the Code, 66 Pa. C.S. §701, allows any person, having an interest in the subject matter, to file a formal complaint in writing with the Commission setting forth any act or thing done or omitted to be done by any public utility in violation, or claimed violation, of any law which the Commission has jurisdiction to administer or of any regulation or order of the Commission.  See also, 52 Pa. Code §5.21(a).  
Ms. Tallon has not demonstrated that Duquesne Light’s billing of Simply Banana violated any law which the Commission has jurisdiction to administer or of any regulation or order of the Commission.

Simply Banana’s meter registered within the ± 2% tolerance required by the Commission as provided for in 52 Pa. Code §59.21(d)(3).  The meter was not damaged.  Given the electric consuming appliances which Simply Banana operated, Simply Banana could have consumed the amount of electricity for which Ms. Tallon was billed.  Finding of Fact No.  6.  
Duquesne Light correctly billed Simply Banana for the kWh it consumed and for the demand it used.  Duquesne Light’s bills were in accordance with the Commission-approved tariff then in effect and it could not have charged Simply Banana any other rate.  

Simply Banana’s demand is high compared to other GS/GM customers.  This leads to a higher overall rate when the kWh of usage and the demand usage are averaged because demand is 50% of the bill.  It also leads to a higher price to compare.  Finding of Fact No. 9.

Mr. Matus testified that there are three ways Simply Banana can lower its electric bill.  First, it can lower its demand.  Mr. Matus demonstrated the effect this has to lower the overall bill (and the price to compare).  Finding of Fact No. 10.  Second, Simply Banana can cut its usage.  Last, Simply Banana can shop for a different generation supplier.

Duquesne Light must charge Simply Banana in accordance with its Commission-approved tariff.  It has done so.  There is no reason, therefore, to adjust any of Simply Banana’s bills.  Ms. Tallon did not raise the issue of a payment plan at the hearing.  Even if she had, there is no requirement for Duquesne Light to offer a payment plan to a commercial customer.

Simply Banana’s complaint, by way of Ms. Tallon, must be dismissed because it has not met its burden of showing that Duquesne Light violated any law which the Commission has jurisdiction to administer or of any regulation or order of the Commission.

CONCLUSIONS OF LAW


1.
The Commission has jurisdiction over the parties to and the subject matter of this proceeding.

2.
Simply Banana, by way of Ms. Tallon, has not met its burden of showing that Duquesne Light violated any law which the Commission has jurisdiction to administer or of any regulation or order of the Commission.

3.
Ms. Tallon’s complaint should be dismissed.

ORDER


THEREFORE;



IT IS ORDERED:



1.
That the complaint of Naomy Tallon v. Duquesne Light Company at Docket No. C-20043978 is dismissed for failure to meet the burden of proof.


2.
That the docket in this proceeding be marked closed.

Dated:  July 26, 2005




___________________________







Larry Gesoff








Administrative Law Judge
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