BEFORE THE
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:

:

v.
:

C-20043783

:
UGI Utilities, Inc.
:
INITIAL DECISION 
Before

Ember S. Jandebeur
Administrative Law Judge 
HISTORY OF THE PROCEEDINGS 
This Initial Decision denies the relief requested in and dismisses the Formal Complaint of John J. Durr at Docket No. C-20043783.

On October 6, 2004, John J. Durr (Complainant) filed a Formal Complaint (Complaint) with the Pennsylvania Public Utility Commission (Commission) against UGI Utilities, Inc.-Electric Division (UGI or Respondent).  In the Complaint, the Complainant alleged that in 2003, UGI replaced a manhole with an above ground pedestal next to his driveway and that he cannot open his car door, or when he does, he hits the pedestal and chips his car door.  The Complainant claimed a concern whether it is safe to “rub against it.”  He asks that the Commission require UGI to move the pedestal at UGI’s cost.
On November 18, 2004, the Respondent filed its Answer to the Complaint.  Respondents’ Answer admitted that UGI replaced an in ground transformer with an above ground pedestal.  UGI stated that the replacement work was done in the existing location and was within the UGI right-of-way.  UGI stated they would move the transformer and pedestal as requested, but at the Complainant’s cost in accordance with their approved tariff.  The Respondent did not ask any relief of the Commission.
Mediation was pursued in this matter, but was unsuccessful.  The matter was then assigned to me and scheduled for hearing.
On March 25, 2005, a hearing in this matter was held.  The Complainant appeared pro se, and the Respondent appeared represented by counsel.  No exhibits were submitted by the Complainant.  Respondent submitted two (2) exhibits, both were admitted into the record.  A written transcript of the hearing was produced comprising thirty-one (31) typewritten pages.  The record in this matter closed on April 29, 2005.
FINDINGS OF FACT
1. The Complainant is a current customer of the Respondent and receives service at his home located at 21 Dorchester Drive, Dallas, Pennsylvania.  The Complainant has lived in this home for approximately 15 years.  NT 7

2. The Complainant’s home has a 114 feet long driveway.  There is a UGI transformer pedestal 13 inches from the driveway.  At the pedestal, the driveway is 15.5 feet wide.  NT 8, 9
3. The Complainant has three (3) teenage children.  Each has a car.  Between family cars and friends’ cars, his driveway is active and often full of vehicles.  NT 6, 8
4. The Complainant, his family or visitors bump the UGI pedestal with their car doors because of its nearness.  NT 6, 8
5. The Complainant does not have “full use” of his driveway because of the UGI pedestal.  NT 6

6. The Complainant can park four (4) cars in his driveway above the UGI pedestal.  NT 10

7. When the Complainant moved to his home, UGI had a manhole flush with the ground, where the pedestal is now located.  UGI replaced the pre-existing manhole with the pedestal in November 2003.  NT  6, 13

8. The Complainant believes the pedestal is a safety hazard.  NT 11

9. UGI installed the below ground transformer under the manhole sometime during the 1970’s.  NT 14

10. UGI replaced below ground transformer vaults with above ground vaults (or pedestal) to provide service that is more reliable to its customers.  The above ground vault is easier to operate, maintain, and safer to operate.  NT 15
11. The vault at issue was placed directly over the existing manhole to avoid relocation expenses.  NT 15-16, 20

12. UGI did not consider the safety of the transformer and vault in terms of them being hit by a vehicle, damaged and any potential injury to people when replacing the underground transformer with the above ground vault.  NT 15-16, 20
13. About 20 years ago, there was a different location for the transformer.  That location was closer to the garage of the Complainant’s home.  A delivery truck perennially hit the transformer and ultimately damaged it, so UGI in consultation with the prior owner, moved it to its current location.  NT 23-24
14. When the Complainant moved to his home approximately 15 years ago, the driveway and transformer were in their current location, but underground, below a manhole.  The driveway exists now as it did under the prior owners.  NT 27  

15. There was no testimony as to whether UGI or the prior homeowner bore the cost of the relocation due to delivery trucks damaging it.

16. The estimated cost to move the transformer and vault is $2,850.00.  NT 25
DISCUSSION
The Complainant’s issue with UGI is that UGI replaced a below ground transformer in the Complainant’s yard with an above ground transformer and vault in November 2003.  The Complainant filed this Formal Complaint nearly a year later, in October 2004.  The transformer and vault are adjacent to the Complainant’s driveway, but close enough that people getting out of their cars knock their doors on the vault.  The Complainant believes the closeness of the transformer and vault is a safety hazard and wants UGI to move it at the utility’s cost.  UGI counters that relocation costs are the responsibility of the landowner.  They agree to move the transformer and vault as long as the Complainant pays for the relocation.
The Legal Standards
The Public Utility Code imposes on every public utility a duty to furnish and maintain adequate, efficient, safe, and reasonable service and facilities.  66 Pa. C.S. §1501.  The term service is “used in the broadest and most inclusive sense, includes any and all acts done rendered, or performed, and any and all things furnished or supplied…by public utilities…in the performance of their duties….”  66 Pa. C.S. §102.  This section “clearly indicates that the utilities ‘service’ is not confined to the distribution of electrical energy, but includes ‘any and all acts’ related to that function.”  West Penn Power, Co. v. Pa. PUC, 578 A. 2d 75, 77 (1990).  The term “facilities” is defined as “[a]ll the plant and equipment of a public utility, including all tangible and intangible real and personal property without limitation….”  The term is inclusive enough to encompass UGI’s transformer and vault.  Section 1505 of the Public Utility Code provides that 
“[w]henever the Commission after reasonable notice and hearing, upon its own motion or upon complaint, finds that the service or facilities of any public utility are unreasonable, unsafe, inadequate, insufficient, or unreasonably discriminatory, or otherwise in violation of this part, the commission shall determine and prescribe, by regulation or order, the reasonable, safe, adequate, sufficient, service or facilities to be observed, furnished, enforced or employed….”  
66 Pa. C.S. §1505(a) 
The Complainant alleges the UGI transformer is a safety hazard as located.  As the party seeking affirmative relief from the Commission, the Complainant bears the burden of proof.  66 Pa. C.S. §332(a).  
Burden of Proof
To establish a sufficient case and satisfy the burden of proof, the Complainant must show that UGI, the Respondent public utility, is responsible or accountable for the problem described in the Complaint.  Patterson v. Bell Telephone Company of Pennsylvania, 72 Pa. PUC 196 (1990); Feinstein v. Philadelphia Suburban Water Company, 50 Pa. PUC 300 (1976).  Such a showing must be by a preponderance of the evidence.  Samuel J. Lansberry, Inc. v. Pa. Public Utility Comm’n, 134 Pa.Commw. 218; 221-222, 578 A.2d 600; 602 (1990), alloc. den., 602 A.2d 863 (1992).  That is, a party must present evidence more convincing, by even the smallest amount, than that presented by the other party.  Se-Ling Hosiery v. Margulies, 364 Pa. 45, 70 A.2d 854 (1950).  Additionally, any finding of fact necessary to support the Commission’s adjudication must be based upon substantial evidence.  Mill v. PA Public Utility Comm’n, 67 Pa.Commw. 597, 447 A.2d 1100 (1982); Edan Transportation Corp. v. PA Public Utility Comm’n, 154 Pa.Commw. 21, 623 A.2d 6 (1993), 2 Pa. C.S. §704.  More is required than a mere trace of evidence or a suspicion of the existence of a fact sought to be established.  Norfolk and Western Ry. v. Pa. Public Utility Comm’n, 489 Pa. 109, 413 A.2d 1037 (1980); Erie Resistor Corp. v. Unemployment Compensation Bd. of Review, 194 Pa.Super. 278, 166 A.2d 96 (1960); Murphy v. Dep’t of Public Welfare, White Haven Center, 85 Pa.Commw. 23, 480 A.2d 382 (1984).
The Complainant successfully showed that the transformer was below ground when he moved to his home fifteen years ago, and that the transformer posed no problems from the Complainant’s point of view when it was below ground.  In November 2003, when UGI reconfigured the transformer to be above ground with a protective vault, it became a problem for the Complainant and others that parked in his driveway because they bumped it with their car doors.  The driveway is 114’ long and at the point of the transformer and vault, it is 15.5’ wide.  The transformer and vault are 13” from the edge of his driveway.  These facts are not in dispute.  
There are two questions.  First, does the proximity of the transformer and vault pose a safety hazard?  If yes, is it foreseeable, avoidable, and reasonable?  Second, is it reasonable for the Complainant to expect to park more than five cars in his driveway without potentially bumping the vault and transformer?  
Are the transformer and its vault a safety hazard?
The transformer is inherently dangerous by virtue of the electric current running through it.  When does the transformer and its vault become an unreasonable safety risk?  That answer is situation and circumstance driven.  Here, the Complainant has a 114’ long by 15’ wide (at the vault) driveway.  His alleged safety concern is that family and friends bump and chip their car door when getting out of their vehicles.  His stated concern was not about the current running through the transformer and bodily injury, but chipped car doors.  Four cars fit safely into the Complainant’s driveway above the vault without a fear of bumps and chips.  (NT 10)  It is only a sixth car that creates the chipped door phenomenon, because even car number five can park on the far side of the driveway and avoid bumping the vault.  If there is a need to park a sixth car, then the sixth car will be close to the transformer because the transformer and vault sit only 13” off the edge of the driveway.  However, the sixth driver or passenger can open the car door with care and avoid bumping the transformer and vault.  Bumping the vault and chipping a car door is unlikely to create a safety hazard in terms of bodily injury to a person.  The chipped door although undesirable, does not constitute a safety hazard.  The safety concern arises should anyone hit the vault and transformer with a moving vehicle.  That happened in Garland v. Pennsylvania Power Co., 1992 Pa. PUC LEXIS 174 (1992), Order and Opinion entered November 19, 1993 and a second Opinion and Order entered February 28, 1994. 
In Garland, the homeowner’s teenage son backed into a transformer that sat adjacent to their driveway, but not on their property.  The blow from the car knocked the transformer ten inches from its seat, causing sparks and a grass fire.  There was no physical injury to persons.  The complainant in Garland requested that barriers be placed around the transformer.  The ALJ found it was necessary to provide a barrier around this particular transformer and three others.  Additionally, the ALJ required the utility to identify any other similarly situated transformers and put barriers around them.  The utility filed exceptions.  The Commission reversed the ALJ, but left intact the specific requirement to put barriers around the transformer involved in the accident subject to the property owner’s approval.  The property owner did not approve and the case was closed.  The utility was not required to do anything other than its standard procedure, which complied with the National Electrical Safety Code.
Overhead and underground public utility equipment or facilities…shall be constructed and maintained in accordance with safe and reasonable standards as set forth in the National Electrical Safety Code, 1981 edition.  52 Pa. Code §63.23.  The courts have consistently found that electrical utilities owe the “very highest degree of care practicable to avoid injury to everyone who may be lawfully in proximity to its wires and liable to accidentally or otherwise in contact with them.”  Brillhart v. Edison Light & Power Co., 368 Pa. 307, 312, 82 A2d 44 (1951).  UGI did not consider the safety aspects of changing the transformer (from below ground to above ground) on persons.  The UGI witness testified more than once that the only consideration in locating the transformer at its same location was economic considerations.  UGI did not want to incur any relocation costs.  That is inappropriate.  Safety of the homeowner and persons must be a consideration in the delivery of electric service.

The staff engineer for UGI testified that the above ground transformer met “[their] new specifications for construction and safety.  It’s easier to operate, it’s safer to operate and it’s easier to maintain.”  “[It meets] common standards throughout the industry.”  (NT 15).  She did not say the transformer and vault met the National Electrical Safety Code.  In Garland, the Commission determined that compliance with the National Electrical Safety Code was sufficient stating:  “[w]e have long considered the National Electrical Safety Code to represent a safe and reasonable standard for the construction and safety of electrical facilities.”  Garland, Opinion, and Order entered November 19, 1993 at 6-7.  In Garland, the Commission noted that the complainant and his son were aware of the close proximity of the transformer as the Complainant is here.  The Commission determined “if a safety hazard existed, it was in the placement of the vehicle in close proximity to the transformer.”  Id. at 9.  The Complainant here, did not allege that the Respondent failed to comply with the National Electrical Safety Code and the only testimony available as noted above, did not refer to the Code.  Therefore, I do not know whether the transformer and vault comply with the National Electrical Safety Code.  That will be addressed by the ordering portion of this Initial Decision.
The Complainant failed to prove the vault is a safety hazard by his testimony.  The Complainant’s primary concern was the car doors.  Not chipping the cars doors can be remedied by not placing a vehicle in proximity to the vault.  The Complainant did not meet his burden of proof that the transformer location creates an unreasonable safety hazard.  
Is the Complainant’s desire to park more than 5 cars in his driveway, without bumping the vault, a reasonable expectation?

The Complainant testified that he does not have complete use of his driveway.  He has a family of teens, each with their own car.  From his testimony, it appears to be a common occurrence that someone parking in the lower portion of his driveway bumps their car door on the vault and chips the door.  Because of this scenario, the Complainant wants UGI to move the transformer and vault at their cost.  The Complainant expressed safety concerns but this concern appeared more as an after thought than a real fear.  Based upon my review of the testimony and documents I do not find that the vault should be moved at the Respondent’s cost because the Complainant wants to park six cars in his driveway without chipping doors.  The vault is readily visible and can be avoided with a modicum of care.
CONCLUSIONS OF LAW
1. The Commission has jurisdiction over the parties and the subject matter of this dispute.  66 Pa. C.S. §701
2. The Complainant bears the burden of proof.  66 Pa. C.S. §332(a)

3. The Complainant failed to meet his burden of proof that UGI’s transformer and vault create an unreasonable safety hazard.
4. UGI failed to consider the safety of persons when they changed the transformer to a below ground to an above ground configuration, in violation of 52 Pa. Code §63.23.
5. As long as the transformer and vault are compliant with the National Electrical Safety Code, the Complainant must bear relocation costs in accordance with UGI’s approved tariff.  
ORDER
THEREFORE, 
IT IS ORDERED: 
1.
That the Formal Complaint of John J. Durr against UGI, Utilities, Inc. at Docket No. C-20043783 is dismissed; and

2.
Within thirty (30) days of the final Commission Order, UGI Utilities, Inc. shall review the transformer and vault at the Complainant’s home and confirm that its construction and location meet the National Electrical Safety Code.  Confirmation of compliance including this Docket Number, the inspection date, and findings shall be submitted to the Secretary with  copies to the Commission’s Bureau of Fixed Utility Services/Energy and the presiding ALJ.
Date:
August 3, 2005



___________________________







Ember S. Jandebeur







Administrative Law Judge
� NT stands for Notes in Testimony and indicates where in the written transcript of the hearing the testimony appeared.
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