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HISTORY OF THE PROCEEDING



On July 9, 2004, Andrew Fashaw (“Fashaw” or “Complainant”) filed a formal complaint with the Pennsylvania Public Utility Commission (“Commission”) against PECO Energy Company (“PECO” or “Respondent") alleging the following:  that his bill was $1,200.00 a month for four years; that after the Respondent conducted an investigation his bill was $296.00 a month; and that he wants a refund for the overcharge.  The Complainant wants the Respondent to credit his account or give him a refund for being overbilled for four years.



The Respondent, through its counsel, filed an Answer on August 11, 2004.  In its Answer, the Respondent denied that the Complainant’s bills were incorrect.  In addition, the Respondent denied that the Complainant’s bills for one month of service were $1,200.00.  The Respondent averred that the Complainant was on a payment arrangement which required him to pay his monthly bill plus $500.00 a month on the arrearage.



By notice dated January 3, 2004, a hearing was scheduled in this matter before Administrative Law Judge Herbert Smolen on January 12, 2005.  By facsimile dated January 5, 2005, the Respondent’s counsel requested a continuance because one of the Respondent’s witnesses was unavailable.  



By notice dated January 6, 2005, the matter was reassigned to Administrative Law Judge Cynthia Williams Fordham and the hearing was rescheduled for February 1, 2005. 



On February 1, 2005, a hearing was held in this matter in the Philadelphia State Office Building before Administrative Law Judge Cynthia Williams Fordham.  Suetwedien Muhammad, the president of the Majesty of Mohammad, testified in support of the complaint.  (Although the Complainant, Andrew Fashaw, was present he did not testify.)  Anthony D. Kanagy, Esquire, represented PECO Energy Company.  Renee Tarpley, a regulatory assessor for the Respondent, and Roberto Alicea, a field bill investigator, testified on behalf of the Respondent and sponsored five exhibits - PECO Exhibit 1-the account statement for the account of Andrew Fashaw at the service address of 408 East Penn Street in Philadelphia; PECO Exhibit 2-a summary of the payment arrangements entered for the Complainant; PECO Exhibit 3-Mr. Alicea’s field reports; PECO Exhibit 4-notes and an analysis of the account; and PECO Exhibit 5-Bureau of Consumer Services’ decision dated April 13, 2004.



The record in this case consists of a 72-page transcript and five exhibits.  The record closed on February 24, 2005.
FINDINGS OF FACT



1.
The Complainant is Andrew Fashaw, 414 East Penn Street, Philadelphia, PA 19144.



2.
The Respondent in this proceeding is PECO Energy Company.



3.
The property at 414 East Penn Street is used as a place of worship (Tr. 7-9).



4.
Suetwedien Muhammad is the president of the Majesty of Mohammad, the mosque at the Penn Street property (Tr. 5, 6). 



5.
Andrew Fashaw is the secretary and treasurer of the mosque (Tr. 12). 



6.
The Complainant established a commercial electric account with the Respondent for service to 408 E. Penn Street-rear in November 1999.  The Complainant receives service at the General Service rate (Tr. 5, 6, 19, 53; PECO Ex. 1, 4). 



7.
The Complainant uses the 414 East Penn Street address.  The Respondent uses the 408 East Penn Street address because that is the location of the meter (Tr. 6, 55, 56; PECO Ex. 1). 



8.
The large building has three floors which are not divided into rooms.  The area used for prayer and office space is small (Tr. 12, 13).



9.
The secretary is usually in the Complainant’s office from 9:00 a.m. to 5:00 p.m. from Monday through Friday (Tr. 14).



10.
The worship services at the mosque are held on Fridays.  The children from the school next to the mosque come over for worship service on Fridays (Tr. 16).



11.
The building is heated with gas heat (Tr. 13).



12.
The Complainant’s first bill, dated March 10, 2000, was for $1,294.04.  The bill was for 107 days of service and 11,190 kilowatt hours (Tr. 28; PECO Ex. 1).  



13.
The customer made no payments from the time the service was initiated in November 1999 until December 31, 2000.  The amount of revenue billed for that period was $5,206.89 (Tr. 28; PECO Ex. 1) 



14.
The Respondent received the Complainant’s first valid payment on the account on May 11, 2001.  The payment was in the amount of $1,200 (Tr. 29; PECO Ex. 1, 4). 



15.
The Complainant made two additional valid payments in 2001.  He paid $872.00 on July 23, 2001 and $1,154.00 on October 15, 2001.  The Complainant made the following valid payments in 2002:  $1,200 on January 9, 2002; $1,000 on February 27, 2002; $2,400.00 on April 18, 2002; $2,108 on June 4, 2002; $1,115.46 on July 11, 2002; and $1,750.00 on December 11, 2002.  The Complainant made the following valid payments in 2003:  $1,425.00 on January 3, 2003; $1,128.89 on March 11, 2003; and $115.23 on June 16, 2003.  The Complainant made the following valid payments in 2004:  $1,000 on May 25, 2004, $500 on June 18, 2004, and $900 on September 10, 2004 (Tr. 29, 30; PECO Ex. 1, 4). 



16.
Although the Complainant sent additional payments to the Respondent, some of the Complainant’s checks were returned for insufficient funds (PECO Ex. 1, 4). 



17.
The meter is inside the Complainant’s building.  The Respondent estimated the Complainant’s bills before the automatic meter reader was installed because the meter reader had problems accessing the electric meter (Tr. 20, 31; PECO Ex. 1).



18.
The Respondent sent the Complainant estimated bills in the following months:  June, August, October, November and December 2000; January, February, April, May, June, July, August, September and October 2001; February, May, June, July, September, October, November and December 2002; and January, February, March, April, May, June, July and August 2003 (Tr. 20, 28, 31; PECO Ex. 1, 4).



19.
When the meter reader was able to read the meter, the Respondent adjusted the Complainant’s bills based on the actual reading.  If the estimates were too low, the bill after the actual reading included the amount not previously billed.  If the estimates were too high, the Respondent cancelled the estimated bills and rebilled the Complainant based on the actual meter reading (Tr. 25; PECO Ex. 1, 4).



20.
The billing statement does not show any bills for $1,200 or $1,400 for service for a thirty day period (Tr. 26; PECO Ex. 1).



21.
The bill dated March 12, 2001 in the amount of $1,059.73 was issued after five months of estimated readings.  The bills dated April 10, 2001 and May 10, 2001 were cancelled along with the March 12, 2001 bill.  The Respondent rebilled the Complainant for the seventy-three day period from March 12, 2001 to May 24, 2001 in the amount of $1,334.97.  The bill dated August 9, 2002 was for a ninety-one day period and the bills from April 11, 2002 to July 11, 2002 were cancelled (Tr. 25, 26, 29; PECO Ex. 1).



22.
The Respondent was able to obtain actual meter readings on March 10, 2000, April 11, 2000, May 10, 2000, July 11, 2000, July 31, 2000, September 11, 2000, March 12, 2001, May 24, 2001, September 12, 2001, November 8, 2001, December 10, 2001, January 11, 2002, March 12, 2002, April 11, 2002, August 9, 2002, November 9, 2002, April 17, 2003 and October 9, 2003 (Tr. 23-26, 29; PECO Ex. 1, 4). 



23.
The Complainant entered into several payment arrangements with the Respondent.  The first payment arrangement, which was established on April 26, 2001, required the Complainant to pay the current bill plus $367.00 on the arrearage.  Subsequent payment arrangements required the Complainant to pay the current bill plus $500.00 on the arrearage (Tr. 26, 27; PECO Ex. 1, 2).



24.
Although the Complainant’s bill for usage was less than $1,000.00, the amount requested for a one month period would have exceeded $1,000.00 because of the payment arrangements (Tr. 26, 27; PECO Ex. 1, 2).



25.
On August 13, 2003, the Respondent removed the Complainant’s meter, installed meter #219U 44466 and set the meter at 00000.  The removal reading was 6800 (Tr. 20, 21, 56, 57, 58; PECO Ex. 1).



26.
After the meter was installed, the Respondent estimated the Complainant’s bills for August and September 2003 because it can take two months for the meter to be activated for billing (Tr. 20, 21; PECO Ex. 1).



27.
The Complainant’s bills since October 2003 are based on actual meter readings (Tr. 22; PECO Ex. 1).



28.
Since October 2003, the Complainant’s average winter bill has been $331.00 and the summer usage averaged $228.00 a month (Tr. 30; PECO Ex. 1, 4). 



29.
On September 23, 2003, Roberto Alicea, a high bill investigator for the Respondent, conducted a high bill investigation at the Complainant’s property.  He verified that an automatic meter reader (“AMR”) had been installed and he adjusted the bill based on the lower demand (Tr. 53, 54; PECO Ex. 1, 3).



30.
When a meter is read manually, the demand has to be reset every month for a bill to be completely accurate.  If it is not reset it accumulates (Tr. 66)  



31.
With an automatic meter reader, the Respondent has daily readings of kilowatt hours used.  This allows the Respondent to see what the maximum and actual usage is every 24 hours (Tr. 67). 



32.
Before the AMR was installed the Complainant was charged a higher demand because the demand was estimated.  Since Mr. Alicea could determine the usage for each twenty-four hour period after the AMR was installed, he offered to rebill the account at the lower demand for the period from November 7, 2002 to August 13, 2003.  This adjustment was made on September 29, 2003 and it reduced the bill from $4,951.82 to $3,613.93.  Therefore, Mr. Alicea adjusted the demand on the old meter that may have accumulated (Tr. 54, 66, 67; PECO Ex. 1, 3). 



33.
On February 26, 2004, Robert Alicea conducted another high bill field investigation.  He visited the Complainant’s property and verified the meter readings (Tr. 51; PECO Ex. 3).  



34.
When Mr. Alicea walked through the Complainant’s building he noticed that some of the lights were not working.  In addition, the only portion of the building in use was the front office and the rest of the building was dark.  The freight elevator was not in use (Tr. 51, 59, 60, 63; PECO Ex. 3).



35.
At the property Mr. Alicea noticed an upright freezer, chest freezer, office equipment, water cooler, lights, two computers, a microwave, and a gas stove (Tr. 51; PECO Ex. 3)



36.
The Complainant filed an informal complaint with the Commission’s Bureau of Consumer Services at ST 1544878 (Tr. 30; PECO Ex. 5).



37.
The Bureau of Consumer Services informal complaint was closed verbally on April 13, 2004.  In the inbound closing report dated April 13, 2004, the investigator found that the meter test showed that the meter was accurate and that the electric bills were correct as rendered.  In addition, the Complainant was instructed to pay $5,457.54 by April 21, 2004 and then pay the current bill of $337.41 by April 30, 2004 (Tr.30, 31; PECO Ex. 5). 



38.
The Complainant did not comply with the payment arrangement set forth in the Bureau of Consumer Services decision (Tr. 19; PECO Ex. 1).



39.
At the time of the hearing, the Complainant’s balance was $5,470.11 (Tr. 19, PECO Ex. 1).

DISCUSSION



Pursuant to section 332(a) of the Public Utility Code, 66 Pa. C.S. §332(a), the burden of proof is on the proponent of a rule or order.  In this proceeding, the Complainant is the proponent of a rule or order.  Therefore, the Complainant bears the burden of proving by a preponderance of the evidence that the Respondent has violated the Public Utility Code or a regulation or order of the Commission.  Se-Ling Hosiery v. Margulies, 364 Pa. 45, 70 A.2d 854 (1950).  The Complainant must show that the utility is responsible or accountable for the problem described in the complaint.  Feinstein v. Philadelphia Suburban Water Company, 50 Pa. P.U.C. 300 (1976).



The record in this proceeding must be reviewed to determine whether the Complainant has satisfied his burden of proof.  If the burden of proof has been satisfied, then it must be determined whether the Respondent has submitted evidence of “co-equal” value or weight to refute the Complainant’s evidence.  If this has occurred, the burden of proof has not been satisfied, unless the Complainant presented additional evidence.  Morrissey v. Pa. Dept. of Highways, 424 Pa. 87, 225 A.2d 895 (1967).



In addition to determining whether the Complainant has satisfied his burden of proof, care must be exercised to insure that the Commission’s decision is supported by substantial evidence. 2 Pa. C.S. §704.  The term “substantial evidence” has been defined by various Pennsylvania courts as such relevant evidence that a reasonable mind might accept as adequate to support a conclusion.  Substantial evidence is more than a mere trace of evidence or a suspicion of the existence of a fact sought to be established.  Norfolk & Western Ry. Co. v. Pa. P.U.C., 489 Pa.109, 413 A. 2d 1037 (1980); Murphy v. Dept. of Public Welfare, 85 Pa. Commonwealth Court 23, 480 A.2d 382 (1984). 



Suetwedien Muhammad, the president of the Majesty of Mohammad, testified that in the four years that they have been at the facility the Respondent’s representatives have only read the meter about four times (Tr. 7).  He said that although he called the Respondent to read the meter, the Respondent sent estimated bills, which were too high (Tr. 7).  Mr. Muhammad testified that the building is used as a place of worship not an automobile place (Tr. 7).  They pray there on Fridays (Tr. 7, 9).  In addition, there is a small front office.  The secretary answers the telephone (Tr. 9).  He testified that the rest of the building is empty.  They have fluorescent lights throughout the building (Tr. 7).  The second and third floors are not used (Tr. 9).  Mr. Muhammad testified that after Mr. Alicea inspected the facility, the bills were $200 or less each month (Tr. 8, 9).  He said that after the meter was changed in August 2003, the bill dated October 15, 2003 for the three month period from August to October was only $361.02 (Tr. 8).  



Mr. Muhammad stated that they paid $1,100 on March 11, 2003 and $1,141 in February 2003.  He wants to know what happened to their money (Tr. 11).



Mr. Muhammad testified that the Respondent’s representative often said they could not find the building although there is a big sign on the building with Majesty Mohammad on it (Tr. 13).  The meter is on the inside of the building.  The secretary is there from 9:00 a.m. to 5:00 p.m. from Monday through Friday (Tr. 14). 



Mr. Muhammad said that they provide social services such as free food and free clothing on Fridays (Tr. 15).  People who are seeking social services go to the office (Tr. 15, 16).  School children pray next door in their own building (Tr. 16).  On Fridays the children come over for Friday worship service (Tr.16).  The school is next to the mosque (Tr.16). 



Mr. Muhammad is contesting the bills prior to August 2003.  He has no complaints about the bills after Mr. Alicea’s visit in 2003 (Tr. 17). 



It is undisputed that Roberto Alicea came to the property to conduct high bill investigations (Tr. 7).  The meter was changed in August 2003 (Tr. 8, 9, 20; PECO Ex. 1).



Renee Tarpley, a regulatory assessor for the Respondent, testified that Respondent issued a number of estimated bills to the Complainant before the automatic meter reader was installed in August 2003 because they experienced problems accessing the meter (Tr. 20, 31; PECO Ex. 1, 4).  She said that the Complainant did not make any payments from the date the service was established on November 24, 1999, until May 2001 (Tr. 28, 29; PECO Ex. 1, 4).  She testified that the billing statement does not show any bills for $1,200 or $1,400 for usage for a single month (Tr. 26; PECO Ex. 1).  The bills that exceed $1,000 were issued after several estimated bills and the bills contain adjustments when the estimates were too low or the bills are for more than thirty days (Tr. 26; PECO Ex. 1).



The Respondent was able to obtain actual meter readings on March 10, 2000, April 11, 2000, May 10, 2000, July 11, 2000, July 31, 2000, September 11, 2000, March 12, 2001, May 24, 2001, September 12, 2001, November 8, 2001, December 10, 2001, January 11, 2002, March 12, 2002, April 11, 2002, August 9, 2002, November 9, 2002, April 17, 2003 and October 9, 2003 (Tr. 23-26, 29; PECO Ex. 1, 4). 



The Complainant has entered into several payment arrangements with the Respondent.  The first payment arrangement, which was established on April 26, 2001, required the Complainant to pay the current bill plus $367.00 on the arrearage.  Subsequent payment arrangements required the Complainant to pay the current bill plus $500 on the arrearage (Tr. 26, 27; PECO Ex. 2).  Therefore, although the bill for usage was less than $1,000, the amount requested would have exceeded $1,000 because of the payment arrangements (Tr. 26, 27; PECO Ex. 1, 2).



On August 13, 2003, the Respondent removed the Complainant’s meter, installed meter #219U 44466 and set the meter at 00000.  The removal reading was 6800 (Tr. 56, 57, 58; PECO Ex. 1).  After the meter was installed, the August and September 2003 bills were estimated because it can take two months for the meter to be activated for billing (Tr. 20, 21; PECO Ex. 1).



After the Respondent obtained an actual reading on October 9, 2003, it billed the Complainant for the period from August 13, 2003 to October 9, 2003 (Tr. 21, 22; PECO Ex. 1). The bill was for 4,580 kilowatts with daily average usage of 47.7 for $718.73 and sales tax of $51.31 (Tr. 23; PECO Ex. 1).  The bills since October 2003 are based on actual meter readings (Tr. 22; PECO Ex. 1).  Since October 2003, the Complainant’s average winter bill has been $331 and the summer usage averaged $228 a month (Tr. 30; PECO Ex. 1, 4). 



The record shows that Robert Alicea, a field bill investigator for the Respondent, conducted a high bill investigation on September 23, 2003 and February 26, 2004 (Tr. 49; PECO Ex. 3).  The meter was changed on August 13, 2003, as a part of the installation of automatic meter readers (Tr. 71).  The meter was changed before Mr. Alicea’s first visit on September 23, 2003 (Tr. 71; PECO Ex. 3).  During the September 2003 visit, Mr. Alicea verified that an AMR had been installed.  He read the meter, calculated the daily usage and estimated the bill (Tr. 50; PECO Ex. 3).  Since this is general service, the demand affects the cost (Tr. 53).  



Mr. Alicea said that every thirty minutes the demand meter registers the maximum usage during that time (Tr. 53).  With the general service rate, when the demand is high, the utility can charge more because it has to be able to provide the maximum amount demanded (Tr. 54).  During September 23, 2003 field visit, Mr. Alicea saw that demand was 9.0.  He offered to lower the demand for the period from November 7, 2002 to August 13, 2003.  After the AMR was installed, the Respondent already cancelled the bills from April 17, 2003 to September 10, 2003 and reduced the Complainant’s balance from $7,898.43 to $4,951.82.  After the bill was rebilled at a lower demand, the balance was reduced from $4,951.82 to $3,613.93 (Tr. 54; PECO Ex. 1, p. 6).



On Thursday, February 26, 2004, Mr. Alicea visited the Complainant’s property for a further high bill investigation (Tr. 49, 52; PECO Ex. 3).  At the property he inspected the condition of the meter, the reading and the number of watts going through the meter (Tr. 50).  He saw the size of the building and the type of service (Tr. 50; PECO Ex. 3).  He counted the lights and the amount of watts for each light.  Although the lights could have used 1,280 watts since some of the lights were not working, the watts on the meter were 864 (Tr. 51; PECO Ex. 3).  The meter was only measuring about 2/3 of what the lights were capable of because some of the lights were not working. 



Mr. Alicea said that he noted the following other appliances in his February 26, 2004 cost estimate:  upright freezer, chest freezer, office equipment, water cooler, two computers, a microwave, and a gas stove.  No water heater was found.  That day he saw 30 or 40 children and adults going into the building.  He thought they were from the school that is in the rear of the building (Tr. 51; PECO Ex. 3).  Mr. Alicea said that the only inconclusive part was that “there were other pipes that carried wires from the box next to the meter and went to places that we could not trace that we could not follow” (Tr. 52).  Therefore, he suggested that Mr. Muhammad hire an electrician or contractor to trace the wires.  This was on the customer’s side of the service line (Tr. 52, 63). 



Mr. Alicea said that he went to the property four times and was not able to get in twice (Tr. 49, 55).  He did not get in the building on two occasions between his September 23, 2003 and February 26, 2004 investigations (Tr. 55).  He testified that he went to the front door between 8:00 a.m. and 4:00 p.m. (Tr. 55).  When he called the Complainant’s office from his cell phone, he reached a recording (Tr. 55).  


The Complainant did not submit any bills or cancelled checks to prove the amount of the bills or the amount paid.  The Complainant did not refute Ms. Tarpley’s testimony that service was established in November 1999 and that the first payment was in May 2001. 



The evidence in the record fails to show that the Complainant’s bills were $1,200 a month for four years or that the Complainant paid $1,200 a month for four years.  In fact, the record shows that the bills for the first 14 months of the account, November 1999 through December 2000, amounted to 5,206.89.  This is approximately $371.00 a month.   



Mr. Alicea explained that with general service rate, the utility bills are based on the maximum demand.  After the AMR was installed, Mr. Alicea adjusted the Complaint’s bill for the period from November 7, 2002 to August 13, 2003.  After the October 9, 2003 actual reading, the Respondent cancelled the bills from April 17, 2003 to September 10, 2003 and reduced the Complainant’s balance from $7,898.43 to $4,951.82.   After the bill was rebilled at a lower demand, the balance was reduced again by more than $1,300.00 (Tr. 54; PECO Ex. 1, p. 6).  Therefore, if adjustments were warranted based on the demand, the Respondent has already made the adjustment.


With respect to estimated readings, the evidence shows that when the estimate was too low, the first bill after the actual reading included charges for service not previously billed.  If the estimate was too high, the Respondent cancelled the bill and rebilled the Complainant.  Thus, the Respondent corrected the Complainant’s bill based on the actual readings.



The Bureau of Consumer Services determined that the Complainant’s bills were correct as rendered, that the Complainant should pay the outstanding balance and pay the current bill.  The evidence in this matter supports the conclusion that the bills are correct as rendered.  



The Complainant has failed to show that he was overcharged for the electric usage.  The evidence shows that although there were numerous estimated bills, the Respondent adjusted the Complainant’s bills after an actual reading was obtained.  The Complainant failed to show that the electric was not used.  Consequently, his allegations regarding being charged incorrectly for electric usage is dismissed.  Therefore, the Complainant is responsible for the outstanding balance.  The Complainant is instructed to pay the outstanding balance within thirty days of the final order in this matter and then pay current bills by the due date.  Accordingly, the complaint is dismissed in its entirety.

CONCLUSIONS OF LAW

1.
The Commission has jurisdiction over the parties and subject matter in this proceeding.  66 Pa. C.S. §701.



2.
That the Complainant has the burden of proof in this matter pursuant to 66 Pa. C.S. §332(a).



3.
Where an arrearage exists on a jurisdictional public utility account, not included in Chapter 14, the Commission has the power to prescribe an equitable payment arrangement, along with prescribing any other legally appropriate remedy.

ORDER



THEREFORE,



IT IS ORDERED:



1.
That the complaint filed by Andrew Fashaw against PECO Energy Company at Docket C-20043289 is dismissed.



2.
That the Complainant is instructed to pay the outstanding balance to the Respondent within thirty days of the final order in this matter and then pay his current bills by the due date.



3.
That the record in this case be marked closed.

Date:  August 2, 2005




__________________________________








Cynthia Williams Fordham







Administrative Law Judge
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