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HISTORY OF THE PROCEEDINGS



On June 14, 2004, Daniel C. Olson (Mr. Olson or Complainant) filed a Formal Complaint with the Pennsylvania Public Utility Commission (Commission) against PPL Electric Utilities Corporation (PPL, Respondent, or Company).  The Complaint alleged that the location of PPL’s utility box on Complainant’s land, in the center of a narrow lot, significantly detracts from the property resale value and is an eyesore in its current location.  As relief, Complainant requested that PPL be directed to relocate its facility to the side of the lot.



On August 3, 2004, PPL filed an Answer and New Matter which denied that its facility—a pad-mounted transformer—was an eyesore in its current location and which asserted that it was installed in a proper and reasonable manner pursuant to a development plot plan.  PPL further asserted that Complainant’s request to relocate the transformer was governed by Rule 4.I(2) of PPL’s Tariff, which places the responsibility for paying the direct costs of relocation on the Complainant.  PPL also contended, in New Matter, that the Complaint was barred by the Doctrines of Consent, Estoppel, Latches, and Waiver, and that the Complaint was further barred by the Statute of Limitations.
  PPL requested that the Complaint be denied.  Complainant filed no response to the New Matter.  


A Hearing Notice, dated November 10, 2004, and a Corrected Hearing Notice, dated December 1, 2004, notified the parties that an Initial Hearing was scheduled for Wednesday, December 22, 2004, at 10:00 a.m., in Hearing Room 4, Keystone Building, 400 North Street, Harrisburg, PA.  I issued a Prehearing Order, on November 19, 2004, which again advised the parties of the day, date, time, and location of the hearing, and provided applicable procedures for submission of exhibits, attorney representation, continuances, subpoenas, and discovery, and noted that Complainant had the burden of proof.  The Prehearing Order also urged the parties to attempt to settle this matter, as encouraged by Commission policy.  52 Pa. Code §5.231(a).


On Tuesday, December 21, 2004, I received a telephone call from the law firm representing PPL, informing me that Respondent’s counsel was ill and that a continuance was requested.  No other counsel was available to handle the hearing.  By Interim Order, dated December 21, 2004, I granted the continuance and directed that the hearing be rescheduled.



By Hearing Cancellation/Reschedule Notice, dated December 22, 2004, the parties were notified that this matter had been rescheduled for an Initial Hearing on Tuesday, February 1, 2005, at 10:00 a.m. in Hearing Room 5, Keystone Building, 400 North Street, Harrisburg, PA.


A transcribed in-person hearing was held, as scheduled, on February 1, 2005, in Harrisburg, PA.  Complainant, who proceeded pro se, presented his own testimony and two exhibits (Complainant Exhibits 1 and 2).  PPL, who was represented by Kimberly Spotts-Kimmel, Esquire, presented the testimony of two witnesses (Patrick Walker and Walter Przyuski) and 23 exhibits (PPL Exhibits A, B, C, D, E, F, G, H, I, J, K, and L1 through L12).  Complainant Exhibit 1 was not admitted into evidence, but it was contained within PPL Exhibit (Ex.) H, which was admitted into evidence.


PPL Exhibit J was crucial to the case presentation as it provided the cost breakdown of the transformer relocation which PPL averred should be billed to Complainant.  PPL averred that the costs reflected on that exhibit were developed in accordance with its tariff.  I asked some clarifying questions about this exhibit and required further information, to ensure that the tariff had been followed.  PPL agreed to provide the property locations for the photographs reflected in PPL Exs. L1 through L12.  Thus, at the conclusion of the hearing, the record was held open for additional exhibits.  PPL presented additional clarification regarding its Exhibit J, but this information needed to be supported by an affidavit.



On March 29 and April 11, 2005, I received two additional PPL exhibits in the form of affidavits, to explain PPL Ex. J and to provide the property addresses.  Complainant had questions about the proposed exhibits, and it was determined that a further hearing was therefore necessary.


Accordingly, the parties were notified, by Telephonic Hearing Notice, dated April 20, 2005, of a further hearing, to be held on Tuesday, May 31, 2005, at 10:00 a.m.  That hearing was held, as scheduled.  PPL presented the testimony of one witness, Walter Przyuski, to respond to questions about the proposed affidavit exhibits.  These affidavit exhibits, which were identified as PPL Exs., M and N, were admitted into the record at this time.  Complainant did not testify and did not submit any exhibits.  At the conclusion of the May 31, 2005, hearing, the record closed.  The parties indicated that they were actively pursuing settlement, and that they would know within a few days whether settlement would be achieved.


On June 21, 2005, I received notification from PPL counsel that a settlement was not achieved, and I was asked to therefore render a decision on the merits.  I will do so herein.



Upon reviewing the transcript of February 1, 2005, I noted that PPL had moved for the admission of PPL Exs. J, K and L1 through L12, and that Complainant had no objection to their admission.  However, the record does not reflect that these exhibits were admitted.  Tr. 108.  Since it was clearly the intention of the parties and the presiding officer that these exhibits be admitted, I reopened the record, by Interim Order dated August 3, 2005, for the limited purpose of admitting these identified exhibits.  All parties have previously been provided copies of PPL Ex. J, K, and L1 through L12, and the Court Reporter has supplied copies for the official Commission exhibit folders at this docket.



The reopened record was then closed on August 3, 2005.  The record consists of 138 pages of transcript (combined total from two hearing days), one (1) Complainant exhibit, and twenty-five (25) PPL exhibits (including PPL Exhibit L subparts).  The parties waived the filing of briefs.  This case is now ready for a decision.  
FINDINGS OF FACT



1.
Complainant is Daniel C. Olson (Mr. Olson or Complainant), who resides at 1539 Fox Hollow Circle, Mechanicsburg, PA, 17055, lot #19 in Phase II of the High Meadows Development (High Meadows), Lower Allen Township, Cumberland County, and receives electric service at that address.  Tr. 9.


2.
Respondent is PPL Electric Utilities Corporation (PPL or Respondent), a public utility which provides residential electric service to Mr. Olson at 1539 Fox Hollow Road, Mechanicsburg, PA.  Tr. 9.



3.
In approximately 1984, New Penn Motor Express, Inc., a developer of High Meadows, requested that PPL provide underground electric service to the new development.  Tr. 45-48, 83-84; PPL Exs. F, G.  


4.
The PPL facility installation in High Meadows was based upon an engineering design, which was in turn based upon a then-existing subdivision plan.  This engineering design included the installation of a box pad on a corner of then-existing lot #18 in High Meadows.  The box pad is where the cables enter the terminal for all the facilities, and is the location where a transformer is placed when the homes are built.  Tr. 47-53, 56, 81-83, 96-97; PPL Exs. F, G.  


5.
The work order for the installation of the electric facilities for the development was approved on December 12, 1984, and the installation of all facilities was completed on November 14, 1985.  PPL Exs. F, G.


6.
Subsequent to PPL’s installation of the electric facilities in High Meadows, including installation of the box pad on Lot #18, the boundaries of lots #17, #18, #19, and #20 were changed, and a revised subdivision plan for High Meadows, Phase II, incorporating these changes was filed with the Cumberland County Recorder of Deeds Office on December 12, 1986.  The developer did not request that PPL change the location of its box pad as a result of these property line changes, and it is the developer’s responsibility to do so.  Tr. 54‑57, 85, 107; PPL Ex. H.


7.
The revised subdivision plan filed with the Cumberland County Recorder of deeds on December 12, 1986, states, in the General Notes, that the cost of any utility relocations are to be paid by the landowner.  PPL Ex. H.


8.
Due to the boundary changes in 1986, the PPL box pad, which was formerly situated on lot #18, is now situated on lot #19, at approximately the mid-point of the PPL right-of-way across the front of the property bordering the street.  In 1992, the transformer was installed on that box pad.  Tr. 56, 65-66, 82; PPL Ex. H.


9.
The pad-mounted transformer was in its present location when Mr. Olson purchased lot #19 on August 29, 2003, for construction of his house.  Tr. 21-22, 62; PPL Ex. H. 


10.
Mr. Olson was aware of the existence and location of the pad-mounted transformer when he purchased the property.  Tr. 24.


11.
Mr. Olson had his home constructed in the only available place on his property, given the street location, setback requirements, land contours, and dimensions of the lot.  Tr. 14-15; PPL Ex. H. 


12.
Mr. Olson wants PPL to relocate the pad-mounted transformer from its present location in the middle of the front yard to the edge of the property.  Tr. 21.


13.
PPL would relocate its pad-mounted transformer, but would not do so unless Complainant paid the direct costs of the relocation, in accordance with Rule 4.I(2) of its tariff.  Tr. 86-87, 90-91, 96.


14.
Rule 4.I(2) of PPL’s tariff states that when PPL’s facilities are relocated at the request of the property owner, the charges are limited to contractor costs and direct labor and material costs, less an amount equal to any maintenance expense avoided as a result of the relocation.  PPL Ex. K.



15.
There are no contractor costs associated with the relocation of the pad-mounted transformer and there is no maintenance expense avoided as a result of the relocation.  Therefore, the relocation costs for Mr. Olson consist only of direct labor and materials costs and total $4,425.  The cost breakdown, as shown on PPL Ex. J, is $2,786 for “Construction Costs”, which represent capital accounting items, and $1,639 for “Associated Costs”, which represent operation/maintenance accounting items.  Tr. 96; PPL Exs. J, M.


16.
Examples of the “Construction Costs” involved in the transformer-pad relocation include the cost of disconnecting primary and service cables, removing the existing pad box, trenching and backfilling for a new transformer location, splicing and adding new primary cable, and installing a new box pad.  Examples of the “Associated Costs” are labor costs involved in switching to maintain service to neighbors, removing and installing the transformer, and splicing and adding new service cables.  The transformer sought to be relocated serves Complainant and two other properties in the development.  Tr. 86; PPL Ex. M.



17.
The record does not support a finding of property value diminuation associated with the location of the pad-mounted transformer on his property.  Tr. 28. 


18.
Mr. Olson did not allege any safety issues in his Complaint filed on June 14, 2004, which resulted from the location of the pad-mounted transformer, and did not file an amendment to his Complaint to add such allegations.  Tr. 11-13.  


19.
Mr. Olson does not dispute the existence, scope or validity of PPL’s easement on his property for the transformer; instead, he disputes the location of the transformer within the easement, for aesthetic reasons.
  Tr. 11, 109.



20.
Pad-mounted transformers can be camouflaged or concealed through use of vegetation.  Tr. 97-102; PPL Exs. L1 – L12.
DISCUSSION



In his Formal Complaint, Mr. Olson alleged that the location of PPL’s facility (a pad-mounted transformer), in the center of his narrow residential lot, significantly degrades his home’s resale value and is an eyesore in its current location.  He wants the Commission to order PPL to relocate the facility to the side of his property.  As the Complainant seeking affirmative relief from the Commission, he bears the burden of proof.  66 Pa. C.S. §332(a). 



To satisfy this burden, a complainant must demonstrate that the named utility is responsible for the problem involved in the Complaint, in that the utility has violated the Public Utility Code or a regulation or order of the Commission.  This must be shown by a
preponderance of the evidence.  66 Pa. C.S. §701; Patterson v. Bell Telephone Company of Pennsylvania, 72 PA PUC 196 (1990).  Preponderance of the evidence means that the party with the burden of proof has presented evidence that is more convincing, by even the smallest amount, than that presented by the other party.  Samuel J. Lansberry, Inc. v. Pa. P.U.C., 578 A.2d 600, 602 (1990), alloc. den., 602 A.2d 863 (1992).  



The two primary issues involved in this proceeding are:  (1) whether Complainant has met his burden of proof that Respondent provided inadequate utility service in failing to relocate a pad-mounted transformer within its easement on Complainant’s property; and, (2) whether Respondent’s calculation of the direct costs to be charged to Complainant for the relocation is reasonable and in accordance with its tariff.  These issues will be addressed below.

Inadequacy of service


In Waldron v. Philadelphia Electric Company (Waldron), 54 PA PUC 98 (1980), the Commission explained the evidentiary process for meeting the burden of proof.  A complainant must first establish a prima facie case, showing that the utility breached a duty owed to the complainant.  If a complainant has established a prima facie case, the burden of going forward, but not the ultimate burden of proof, shifts to the utility to rebut the prima facie case with evidence which is at least co-equal.  Waldron, supra.  If the utility rebuts a complainant’s evidence, the burden of going forward shifts back to the complainant, who must rebut the utility’s evidence by a preponderance of the evidence.  Poorbaugh v. West Penn Power Company (Poorbaugh), 1994 Pa. PUC LEXIS 95.



Mr. Olson testified that the location of the pad-mounted transformer, in the middle of his front yard, was unreasonable and constituted an eyesore.  Tr. 11, 25.  Mr. Olson further testified that, in his lay opinion, the transformer location detracted from his property value, although he acknowledged that he did not have expert testimony to support this view.  Tr. 28.  He contended that, based upon the location of the street, setback requirements, land contours, and dimensions of the lot, his home was constructed in the only available location on the property.  Tr. 14-15, 25.  He presented a photo exhibit (Complainant Ex. 2) showing the location of the transformer vis-à-vis the front of the residence, and the view of the transformer when exiting the home.  Tr. 23.  


Mr. Olson acknowledged that he was aware of the existence and location of the transformer when he purchased the property on which his home was constructed.  Tr. 24.  He contacted PPL to see whether an amicable solution could be achieved but PPL wanted $10,000 for the relocation.  Tr. 17.


Mr. Olson chose to present closing remarks at the hearing in lieu of filing a brief.  In response to PPL’s contentions that it was not responsible for the property line changes which placed the transformer in the middle of the front yard, Mr. Olson argued that he also could not have been responsible for these changes.  He further argued that PPL’s photo exhibits, depicting how other homeowners have concealed transformers on their property, are not relevant to the instant situation because, in each of the photos, the transformer was on the side of the property rather than the middle of the front lawn.  Tr. 109-110.  He concluded by contending that PPL’s use of the right-of-way was not suitable and that the transformer should be moved to the portion of the right-of-way which was closest to the property line.  Tr. 111.


Section 1501 of the Public Utility Code (Code), 66 Pa. C.S. §1501, requires a public utility to furnish and maintain adequate, efficient, safe, and reasonable service and facilities, and to make all repairs, changes, and alterations in or to such service and facilities as shall be necessary or proper for the accommodation, convenience and safety of its customers, employees, and the public.  Section 1501 also allows a public utility to have reasonable rules and regulations known as tariffs which govern the conditions under which the utility shall be required to render service.


Upon consideration of Complainant’s evidence, I conclude that Complainant has failed to establish a prima facie case that Respondent has breached a duty owed to him under the Public Utility Code or under any regulation or order of the Commission.  Mr. Olson presented no evidence that PPL was responsible for the location of the transformer in the middle of Complainant’s front yard.  He did not testify that PPL placed its facilities at the mid-point between the property boundaries.  Instead, as revealed by PPL’s evidentiary presentation, the PPL transformer was placed on a utility box which had been installed at the edge of High Meadows lot #18.  It was the developer which changed the property boundaries, through the filing of subdivision changes, after PPL had installed the utility box.  The change in property boundaries caused the utility box to be located in the middle of the right-of-way on lot #19.  The developer never instructed PPL to relocate its facilities after the property lines had been changed.
 


Complainant did not establish why the relocation of these facilities, after proper placement by PPL, would be necessary or proper for the accommodation, convenience and safety of its customers, employees, and the public.  Under the provisions of Section 1501 of the Code, PPL has Commission-approved tariff rules and regulations which provide the conditions under which it shall be required to render the service sought by Complainant.  These rules provide that when relocation of facilities is sought by an affected property owner, the relocation is at the owner’s expense, but is limited to certain costs.  Tr. 91.


Section 1303 of the Public Utility Code, 66 Pa. C.S. §1303, requires that a public utility adhere to its tariffs.  Any attempt by a public utility to charge a greater or lesser rate than that specified in its duly-filed tariff is unlawful.  Brockway Glass Company v. Pa. P.U.C., 63 Pa. Commw. 238, 437 A.2d 1067 (1981).



In summary, as Complainant has failed to establish a prima facie case that Respondent has breached a duty owed to Complainant, the Complaint will be denied.  My ruling 
in this regard does not in any way abridge or alter other rights and remedies which Mr. Olson
 may have with respect to this matter.  66 Pa. C.S. §103(c).



The following section will address whether the amount to be charged to Complainant by PPL for the relocation is reasonable and consistent with the Company’s tariff.
Relocation charges


PPL witness Walter Przyuski testified that, pursuant to Rule 4.I(2) of PPL’s tariff, 
the charges to Complainant for the relocation are limited to contractor costs, if any, and direct labor and material costs, less an amount equal to any maintenance expense avoided as a result of relocation.  PPL Ex. K.  Mr. Przyuski indicated that there are no contractor costs associated with the relocation of the transformer and there is no maintenance expense avoided as a result of the relocation.  Therefore, the relocation costs that PPL would charge to Mr. Olson consist only of direct labor and material costs.  PPL Ex. M.  


Mr. Przyuski presented a cost breakdown of these direct costs, which total $4,425. The cost breakdown, as shown on PPL Ex. J, is $2,786 for “Construction Costs”, which represent capital accounting items, and $1,639 for “Associated Costs”, which represent operation/maintenance accounting items.  Tr. 96; PPL Exs. J, M.



Examples of the “Construction Costs” involved in the transformer-pad relocation include the cost of disconnecting primary and service cables, removing the existing pad box, trenching and backfilling for a new transformer location, splicing and adding new primary cable, and installing a new box pad.  Examples of the “Associated Costs” are labor costs involved in switching to maintain service to neighbors, 
 removing and installing the transformer, and splicing and adding new service cables.  PPL Ex. M.



Mr. Olson presented no evidence in opposition to PPL’s calculation of the direct labor and material costs associated with the relocation.  Upon consideration of PPL’s evidence concerning these charges, including the affidavits, I conclude that these charges are reasonable and in compliance with PPL’s duly-approved tariff.  Upon payment by Mr. Olson of $4,425, PPL will relocate the transformer.

CONCLUSIONS OF LAW


1.
The Commission has jurisdiction over the parties and the subject matter of this proceeding.  66 Pa. C.S. §§102, 501, 701, 1501.



2.
The Complainant has the burden of proof.  66 Pa. C.S. §332(a).


3.
“Burden of proof” means the duty to establish one’s case by a preponderance of the evidence, which requires that the evidence be more convincing by even the smallest degree, than the evidence presented by the other side.  Samuel J. Lansberry, Inc. v. Pa. P.U.C., 578 A.2d 600; 602 (1990), alloc. den., 602 A.2d 863 (1992).  



4.
Subject to Commission approval, a public utility may have reasonable rules and regulations governing the conditions under which it shall be required to render service.  66 Pa. C.S. §1501. 


5.
Section 1303 of the Public Utility Code, 66 Pa. C.S. §1303, requires that a public utility adhere to its tariffs.  Any attempt by a public utility to charge a greater or lesser rate than that specified in its duly-filed tariff is unlawful.  Brockway Glass Company v. Pa. P.U.C., 63 Pa. Commw. 238, 437 A.2d 1067 (1981).



6.
Complainant failed to establish a prima facie case of inadequate public utility service under 66 Pa. C.S. §1501.  Waldron v. Philadelphia Electric Company, 54 PA PUC 98 (1980).


7.
Complainant failed to sustain his burden of proving that Respondent provided unreasonable public utility service by charging him the direct costs of the transformer relocation, as provided under PPL’s tariff.  66 Pa. C.S. §332(a).
ORDER



THEREFORE,



IT IS ORDERED:



1.
That the Formal Complaint filed by Daniel C. Olson, at Docket No. C‑20043165, against PPL Electric Utilities Corporation, is denied.

Dated:
August 8, 2005



________________________








Kandace F. Melillo








Administrative Law Judge
� PPL did not provide any legal support for these affirmative defenses and waived its opportunity to file a brief.  Therefore, I conclude that PPL has waived these defenses and is seeking a decision on the merits.  Jackson v. Kassab, 2002 Pa. Super. 370, 812 A.2d 1233 (2002), appeal denied, 825 A.2d 1261, 2003 Pa. LEXIS 1128 (Pa., 2003).


� Although PPL presented chain of title evidence concerning the existence of an easement for placement of the transformer, there is no need to make factual findings concerning this matter as Complainant is not contesting the easement. 


� If the developer had requested that the utility box be relocated, the cost for the relocation would generally have been borne by the developer.  Tr. 89; PPL Ex. K (Rule 4. C(3)(d)(2)).


� The transformer sought to be relocated serves the Complainant and two other properties in the development.  Tr. 86. 
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