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This Initial Decision confirms the oral rulings made during the hearing in this case on March 31, 2005, dismissing the complaint of Terry Hockensmith (Mr. Hockensmith) against National Fuel Gas Distribution Corporation (NFGDC) for the failure to satisfy the burden of proof as to one issue and lack of subject matter jurisdiction as to other issues.

History of the Proceeding


Mr. Hockensmith filed his complaint against NFGDC on November 30, 2004, raising numerous allegations pertaining to the placement of gas lines across his property and the movement of his gas meter to the outside front of his property.  He requested, among other matters, that the gas meter be moved to the side of his property and that he be reimbursed for various expenses.  The answer to the complaint was filed on February 14, 2005.  A Prehearing Order was issued in this case on February 28, 2005, and the hearing held by telephone on March 31, 2005.


Mr. Hockensmith appeared, without counsel, and testified in support of his complaint.  He did not submit any exhibits during the hearing.  NFGDC, represented by counsel, did not present any witnesses and did not submit any exhibits.  The transcript of the hearing totals 25 pages.  The record was closed at the conclusion of the hearing.

Findings of Fact


1.
The Complainant in this case is Terry Hockensmith, whose address is 13 Jackson Street, North Warren, PA 16365 (Tr. 17).



2.
The Respondent is National Fuel Gas Distribution Corporation.



3.
Mr. Hockensmith testified that NFGDC moved his gas meter to the outside front of his building.  This occurred sometime in late July or early August of 2004 (Tr. 17, 19-20).



4.
According to Mr. Hockensmith, his wife authorized the placement of the gas meter in the outside front of the building.  However, Mr. Hockensmith testified that he had no idea it would be installed so high or where it was ultimately placed (Tr. 17).



5.
The gas meter had been in the basement before it was moved to the outside (Tr. 18).



6.
Mr. Hockensmith testified that he measured the height of the meter installation at the outside front of his building to be 31 inches.  He testified that this was high in comparison to other local outside meter installations, which were only 26 to 28 inches in height (Tr. 18).



7.
Mr. Hockensmith further testified that because of the meter’s placement in the outside front of his building, he cannot mitigate the appearance of the meter installation without extensive landscaping (Tr. 19).



8.
In the period of time following the movement of his gas meter to the outside front of his building, Mr. Hockensmith has not experienced any problem, such as a service interruption, with his gas service (Tr. 20).



9.
The outside front placement of the gas meter does not give Mr. Hockensmith any safety concern, such as a car possibly hitting the meter in its present location (Tr. 20).

Discussion
Section 332(a) of the Public Utility Code (Code), 66 Pa. C.S. §332(a), provides that the party seeking affirmative relief from the Commission has the burden of proof.  In alleging a dispute concerning the placement of his gas meter, and requesting, among other things, that it be relocated, it is clear that Mr. Hockensmith is the party seeking affirmative relief from the Commission, and, therefore, has the burden of proof.  This means that he has the duty to establish a fact by a preponderance of the evidence, and must show that the utility is responsible or accountable for the problem described in the complaint.  Se‑Ling Hosiery, Inc. v. Margulies, 364 Pa. 45, 70 A.2d 854 (1950); Feinstein v. Philadelphia Suburban Water Company, 50 PA PUC 300 (1976).  Additionally, care must be exercised to insure that the decision of the Commission is supported by substantial evidence in the record.  More is required than a mere trace of evidence or a suspicion of the existence of a fact sought to be established.  See, e.g., Section 704 of the Administrative Agency Law, 2 Pa. C.S. §704; Norfolk & Western Ry. Co. v. PA PUC, 489 Pa. 109, 413 A.2d 1037 (1980); Erie Resistor Corp. v. Unemployment Comp. Bd. of Review, 194 Pa. Superior Ct. 278, 166 A.2d 96 (1961); and Murphy v. Dept. of Public Welfare, White Haven Center, 480 A.2d 382 (Pa. Cmwlth 1984).



In his complaint, Mr. Hockensmith made the following requests for relief (Complaint, Paragraph 5):

1.
Move the Gas meter to the side of house-no charge (including repairs of damage to front of house);

2.
Move the new line off of my property to between the sidewalk and curb (would now need to use underground methodologies (where, and as, it should have been done in the first place).

3.
Reimburse me for all damages, incurred to me for delay of walk installation, to include all costs for seeding/mulching.

4.
Reimburse me for any and all attorney fees incurred (should I decide to utilize an attorney) in this proceeding.

5.
Acknowledge that the “waiver” I signed (and, of which I never received a copy) was not a legal document, and was not presented as such by the hit and run representative.

6.
Acknowledge that Co. failed to perform the required duty of the prime contractor, by failing to oversight, or inspect the ongoing work of the sub contractor (Galatti, Bradford, PA).

7.
Bring the Co. to task, considering the manner in which they are flagrantly violated the property rights of their clients.

8.
Failing to comply with above, I will proceed with any other available means of redress, including local court of common pleas, whereby I will ask for costs covering depreciation of market value (said costs to yet be ascertained), in addition to any other consideration I may be due; other neighbors may yet wish to join in on any action, thus I cannot speak to their desires at this point.



Request No. 8 is not properly before the Commission as it pertains to a possible future proceeding before the Court of Common Pleas.  Request Nos. 2-7 pertain to the installation of new gas mains, right-of-way acquisition, restoration of real property following the work, as more completely detailed in Paragraph 4 of Mr. Hockensmith’s complaint filed in this case.



At the commencement of the hearing, I observed (Tr. 9-10), that several of his requests for reimbursement would be in the nature of an award of damages and that the Commission does not have jurisdiction to award damages.  Also, the Commission does not have jurisdiction of those allegations pertaining to the acquisition of the right-of-way for the gas main or the placement of the main.  Matters such as these are within the jurisdiction of the courts of common pleas.


After a brief discussion of these matters, Mr. Hockensmith stated (Tr. 12-13):

I have found, as I had said, some of these things are outside of the venue of the PUC.  I’m not certain, since they already offered or did initially offer to pay for landscaping, topsoil, seed, fertilizer and mulch on one hand, and now they’re saying they can’t offer that.  And that cannot be covered under the PUC at this point.  I’m not sure why that is.

That would be one thing.  The right-of-way issue, yes, I can understand that is local County Court, and perhaps it could have gone in there.  However, at the time, as I said, I wasn’t aware exactly what had standing before the PUC.  So in the interim I’ve talked to attorneys, and that’s somewhat clarified.  And I can accept that.

On the basis of the entire discussion, I ruled that the only matter within the Commission’s jurisdiction concerned the relocation of the gas meter to the outside front of Mr. Hockensmith’s building, and limited the hearing to that issue solely (Tr. 9-16).


At the conclusion of Mr. Hockensmith’s testimony, counsel for NFGDC moved for a “directed verdict” for the failure of Mr. Hockensmith to satisfy the burden of proof.  In support of the motion, counsel noted that it had obtained permission for the present location of the gas meter before relocating it from the basement.  Further, the only issue raised by Mr. Hockensmith concerning the current location of the meter is aesthetic in nature, and that there is no evidence of any service problems or safety matters concerning the location of the meter (Tr. 21).



In response to that motion, Mr. Hockensmith stated that there should have been public notice of the gas main project, and all affected landowners should have received individual notice of it.  He believes that he is damaged because the meter was put at the wrong place in the front of the house and should have been placed behind or close to a large rhododendron.  Instead, it was placed by a deciduous azalea, and thus it is an eyesore and cannot be mitigated (Tr. 22-23).


After hearing from the parties on the motion, I stated (Tr. 23-24):

The authority of the Commission is to decide issues involving rates and service of the Public Utility, and under the Public Utility code, it’s provided that services (sic) to be construed in the broadest possible sense encompassing all acts and items provided by the Utility.  But when we get to formal hearings, and there has to be a finding --- there has to be evidence to support a finding that the utility acted in violation, or at least a claims (sic) violation of the law which the Commission has jurisdiction to administer, that principally being the Public Utility code, or an order or regulation of the Commission.  At the same time, the Commission, in instances of the Utility, also looks at safety considerations.

But the evidence in this proceeding, there’s nothing which indicates the Utility here violated either the Public Utility code or any order or regulation of the Commission.  And there’s no evidence in the record that there’s a safety issue involved with the placement of the gas meter.  All things considered then, and recognizing Mr. Hockensmith’s position with respect to how it has affected his property. (sic)  From (sic) the standpoint of the Commission, there is no evidence here which would support any Commission decision directing the Utility to relocate the gas meter to another place on the property.

And that being said then, the motion is proper and in order, and it will be granted.

Conclusions of Law


1.
The parties to and one of the subject matters of this complaint proceeding are properly before the Commission.



2.
Mr. Hockensmith, as the party seeking affirmative relief from the Commission, has the burden of proof.



3.
Mr. Hockensmith has failed to satisfy the burden of proving that the relocation of this gas meter from the basement to the outside front of his building constitutes inadequate or unreasonable service.



4.
Mr. Hockensmith’s complaint should be dismissed for the failure to satisfy the burden of proof with respect to the placement of his gas meter, and for lack of subject matter jurisdiction in all other respects.

ORDER


THEREFORE,



IT IS ORDERED:  


That the complaint of Terry Hockensmith against National Fuel Gas Distribution Corporation, at Docket No. C-20044144, is dismissed for the failure to satisfy the burden of proof as to the relocation of his gas meter, and for lack of subject matter jurisdiction as to all other matters in the complaint.

Date:  August 3, 2005
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