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HISTORY OF THE PROCEEDING


On September 29, 2003, Northway Group, L.P. (“Complainant” or “Northway”) filed a complaint alleging Equitable Gas Company (“Respondent,” “Equitable” or the “Company”) overcharged it for natural gas service.  To support this claim, Northway refers to materials attached to the complaint, which includes a Gas Service Firm Agreement dated July 12, 1999 (the “1999 GSA”) between Equitable and McNeil Real Estate Fund XXVI, L.P., which is now known as WXI/MCN Real Estate XXVI L.P. (“McNeil”).  Northway asserts Equitable overcharged it between $10.017/Mcf and $12.237/Mcf instead of the guaranteed contract rate of $6.99/Mcf, resulting in $33,912.00 in excess charges and excess profits to Equitable of $42,729.12 from resale of the reserved gas.  For relief, Northway requests a refund of $33,912.00, plus disgorgement of $8,809.00 in excess profits, together with interest thereon.



On October 28, 2003, Equitable answered the complaint and filed new matter.  Equitable avers it properly billed Northway for its natural gas service in accordance with the terms and conditions of the arrangement then existing between itself and the Complainant.  Equitable explains the 1999 GSA was between itself and McNeil.  The Complainant was not a party to the 1999 GSA and nowhere alleges an assignment of the 1999 GSA to Northway.  Further, Equitable claims McNeil terminated the 1999 GSA pursuant to its terms on or about November 28, 2000 and canceled the Respondent’s natural gas service.  Accordingly, Equitable argues Northway has no rights under the 1999 GSA and, even if it did, the 1999 GSA terminated before the Complainant began receiving gas service from the Respondent.  Thus, the Complainant is fully responsible for the balance due on this account.



In new matter, Equitable contends the complaint merely raises a difference of opinion as to the interpretation of a written contract.  Consequently, the dispute is not within the jurisdiction of this Commission.  The complaint fails to allege a violation of any particular provision of the Public Utility Code and/or its implementing regulations and/or the procedures of the Commission.  Furthermore, Northway has failed to join an indispensable party, i.e., McNeil.  Finally, Equitable avers Northway: (a) requested natural gas service pursuant to Equitable’s tariff, (b) accepted the tariff rates for which it was billed, and (c) made payments on its account for two years without complaint and thus acquiesced in the rates that Equitable charged.



On November 13, 2003, Northway replied to the new matter asserting the issue for adjudication relates to a contract governed by the Respondent’s tariff, which falls within the Commission’s jurisdiction.  Northway denies that McNeil is an indispensable party, because McNeil is owed no refund, did not pay illegal charges and owes no responsibility to Northway or Equitable in this matter.  None of the contract provisions are vague or require special knowledge.  The Complainant claims it did not discover the billing error until 2002, some ten months after it succeeded to McNeil’s interest under the 1999 GSA.  Finally, it posits the 1999 GSA remained in full force and effect until Northway canceled it on September 30, 2001.



By First Interim Order dated March 30, 2004,
 I denied Equitable’s motion to dismiss the complaint, but granted its motion to join McNeil as an indispensable party.  In a Second Interim Order issued the same day, I denied Equitable’s motion to reschedule the hearing set for Wednesday, May 12, 2004, as well as a motion for a protective order.  On or about April 21, 2004, Northway moved to amend its complaint.  Equitable answered the motion and filed new matter in reply thereto on April 29, 2004.  By Third Interim Order dated May 5, 2004, I granted Northway leave to file an amended complaint and changed the hearing scheduled for May 12, 2004 to a prehearing conference.


On May 10, 2004, Northway amended its complaint in three respects.  First, it adjusts the amount it claims for overcharges and excess profits; second, it avers that McNeil assigned the 1999 GSA to Northway; and third, it claims Equitable engages in slamming.  As to the first amendment, Northway’s original complaint sought a refund of $33,912.00 for overcharges and disgorgement of excess profits of $8,809.00, plus interest, from the resale of reserved gas.  Northway now calculates that it is due a refund of $33,912.00 for overcharges and disgorgement of $42,729.12 for excess profits.  Next, Northway claims it is entitled to the benefit of McNeil’s 1999 GSA with Equitable by virtue of an assignment.  Finally, Northway contends Equitable engages in slamming, i.e., a systematic course of conduct whereby the utility unilaterally terminates an existing contract, switches the customer to a higher tariffed rate and locks the customer into a long term at this higher rate.  Northway further avers that Equitable utilizes a bonus system to reward employees, who engage in this practice.


On June 1, 2004, Equitable answered the amended complaint and filed new matter.  It denies that Northway acquired any rights under the 1999 GSA, since McNeil terminated this GSA on or about November 28, 2000.  Negotiations between Northway and Equitable on December 12, 2000 resulted in an agreement (the “2000 GSA”) whereby Equitable agreed to provide gas service to Northway for a rate substantially below the prevailing tariffed rate.  Northway, however, never executed the 2000 GSA.  Equitable declares that Northway remains liable for the account stated.  It denies engaging in any slamming activity.


A hearing scheduled for August 24, 2004 was postponed to allow the parties an opportunity to complete discovery.  A hearing set for November 30, 2004 was postponed when a conflict arose in my schedule.  A Fourth Interim Order issued on January 13, 2005 denying Equitable’s motion to prohibit Northway from presenting the testimony of certain witnesses, who were not previously identified.  A hearing was held on January 18, 2005, where both parties were represented by legal counsel.  The parties offered a stipulation that was admitted into the record.  On the same date, McNeil requested leave to withdraw as an indispensable party.  With the consent of the parties, I granted this request at the hearing and memorialized this ruling in a Fifth Interim Order (N.T. 35‑37).


On January 25, 2005, Equitable moved to compel discovery by deposing three of the Complainant’s witnesses, who testified at the hearing on January 18, 2005.
  The Complainant answered the motion on January 27, 2005.  On January 25, 2005, Northway moved for a protective order relating to the same dispute.  Equitable answered the motion for a protective order on January 27, 2005.  A Sixth Interim Order granted Equitable’s motion in part.  The Respondent was granted the right to depose one of the Complainant’s witnesses, but denied the right to depose two other witnesses who had not been given appropriate notice.  The Complainant’s motion for a protective order was denied.  Seventh and Eighth Interim Orders issued on February 23, 2005 without objection granting Equitable’s applications for subpoenas, subpoenas duces tecum, and requesting leave to depose two witnesses.



A further hearing was held on March 28, 2005 with legal counsel representing the parties.  Seven of the Complainant’s exhibits were admitted into the record.  Altogether, the prehearing conference and hearings generated 182 pages of notes of testimony.  Both parties filed main and reply briefs.  The record closed upon receipt of the last reply brief on June 3, 2005.  A Ninth Interim Order issued July 6, 2005 reopening the record to allow judicial notice of a portion of the Respondent’s tariff and to admit the same as a late-filed exhibit.  The Order also reclosed the record the same day.
FINDINGS OF FACT
A.
The Complainant’s Case
1. By a Gas Service Firm Agreement dated July 12, 1999 (the “1999 GSA”), the Respondent, Equitable Gas Company, agreed to provide McNeil Real Estate Fund XXVI, L.P., now known as WXI/MCN Real Estate XXVI L.P. (“McNeil”), its full natural gas requirements for McNeil’s facilities located at 2110 Northway Mall, Pittsburgh, PA 15237 for a term commencing October 1, 1999 and continuing until September 30, 2001.  Either party could cancel the contract at any time upon 30-days’ written notice.  McNeil’s annual consumption would have to be less than 20,000 Mcf.  In consideration for this service, McNeil agreed to pay Equitable a rate of $6.99 per Mcf of gas delivered, plus an applicable monthly reservation charge (for standby service), monthly service charge, balancing, and surcharges pursuant to the Company’s currently effective Rate Schedule GDS or any new or superseding rate schedule (N.T. 49; Complainant’s Exh. 1).
2. John Zemet is a partner of the Complainant, Northway Group, L.P., with over 15 years of experience in real estate, owning his own company for five years, and acquiring real estate for the last five or ten years (N.T. 45, 113‑16).
3. Zemet was the point person for Northway’s asset acquisition of Northway Mall from McNeil on November 28, 2000 (N.T. 48, 116‑17).
4. As a part of his due diligence research for this acquisition, Zemet reviewed the 1999 GSA between Equitable and McNeil, although he did not contact anyone at Equitable personally to discuss it or have anyone at Northway do so (N.T. 49‑50, 118‑19).
5. Zemet believed the gas services provided for in the 1999 GSA were transferable from McNeil to Northway (N.T. 50‑51).
6. On November 28, 2000, Zemet directed David Kimball, an employee of McKinney Properties and Zemet’s partner, to fax a letter over Zemet’s signature  to Equitable requesting a transfer of gas service from McNeil to Northway and identifying by specific account numbers the accounts to be transferred (N.T. 50‑52, 119​‑20; Complainant’s Exh. 2).
7. During an audit six to nine months later, Northway realized its gas bills for Northway Mall appeared to be too high and it hired a consultant, James Behr (N.T. 52‑55, 122).
8. During the interim, an Equitable sales representative, Averell J. Harris, called upon Zemet “a couple of times” to discuss a new GSA (N.T. 54‑55, 120‑21).
9. Zemet declined Harris’ overtures, stating Northway already had a contract for gas service with Equitable, i.e., the 1999 GSA (N.T. 55, 120‑21).

10. Based upon discussions with its consultant, James Behr, Northway believes Equitable ignored the request to transfer gas service from McNeil to Northway and the utility has overcharged Northway for gas service (N.T. 55‑58).
11. Zemet never wrote to Equitable to complain about the alleged high gas bills (N.T. 122‑23).
12. Zemet never investigated Northway’s claim that Equitable unilaterally changes gas rates for its commercial customers in violation of its filed tariff (N.T. 123‑24).

13. Zemet never investigated Northway’s claim that Equitable engages in the practice of slamming its customers (N.T. 124).

14. Lynn Petrie has been employed by Equitable for 26 years.  Currently, Petrie is a lead representative for its customer service.  From approximately June 1999 through December 2000, she was a transportation audit clerk, where she reviewed paperwork and determined whether Equitable was correctly billing its transportation large volume accounts.  Occasionally, Petrie would receive telephone calls from customers requesting a transfer or assignment of an account (N.T. 60‑64).
15. Whenever she received a call from a customer requesting a transfer or assignment of a large volume account, Petrie would refer the matter to Equitable’s marketing department per Company policy, since customer service representatives did not have the authority to write up a contract or negotiate a price (N.T. 63‑65).
16. At 2:47 p.m. on November 28, 2000, Petrie received a call from David Kimball requesting a transfer of gas service from McNeil to Northway (N.T. 69‑71).
17. In response to the call, Petrie canceled service at the existing contract rate and started service for the new customer at Equitable’s existing tariff rate per Company procedure, beginning December 1, 2000 (N.T. 69‑71).
18. Petrie did not refer the matter to Equitable’s marketing department (N.T. 69).
19. James K. Stiffler was employed with Equitable from October 27, 1981 to July 12, 2002.  Before he was terminated from employment, Stiffler was an energy technology coordinator for Equitable.  From approximately 1999 through 2000, he was a commercial and industrial account representative, whereby his duties entailed working with a specific customer base to negotiate gas commodity and transportation contracts in addition to seeking new load opportunities to increase throughput on Equitable’s system (Complainant’s Exh. 6 at 6‑7, 9).

20. Stiffler has brought suit against Equitable for wrongful termination of his employment, age discrimination and payment of commissions that he alleges the Company owes him (Complainant’s Exh. 6, at 13, 15‑17).
21. As an account representative, Stiffler competed against other marketing groups selling gas commodity.  The idea was to maximize the margin on the gas commodity, while retaining the customer and preventing that customer from buying from another marketing group (Complainant’s Exh. 6 at 8‑9).

22. From 1999 through October 2001, Equitable offered its account representatives a commission wage incentive program to increase revenues from end-users.  The program offered account representatives 10% of all additional margin that they could obtain from their customers (Complainant’s Exh. 6 at 10, 17‑18).
23. Equitable’s account representatives could negotiate transportation rates with their customers, but the Company had an established maximum transportation rate.  Gas commodity rates were much more flexible (Complainant’s Exh. 6 at 8).

24. Whenever a new customer would assume a business that was already receiving gas service from Equitable, the new customer would have to apply for gas service (N.T. 159‑60; Complainant’s Exh. 6 at 9‑10).
25. Once a new customer successfully applied for service at a location that had been receiving gas service from Equitable, the new account would receive a number one digit higher than the previous account at that location.  When the account number changed, the computer would lose all contract data for the previous account, unless someone re-entered the information into the computer (Complainant’s Exh. 6 at 20‑22, 25‑26).
26. If a new customer succeeded to a business with an existing contract for gas service at a specific rate from Equitable and the new customer complained when gas service was provided under a tariff rate, an account representative would meet with the new customer to ameliorate the problem (N.T. 159‑60; Complainant’s Exh. 6 at 10‑11, 19‑20, 23‑24, 26‑27).
27. Recognizing this potential problem, Equitable established a procedure whereby a customer service representative receiving a request from a new commercial customer to transfer an account at a location where there was existing service would transfer the matter to Equitable’s marketing department for resolution (N.T. 159‑60; Complainant’s Exh. 6 at 22‑23, 26).

28. Stiffler had no involvement with the transfer of gas service from McNeil to Northway in November 2000.  Neither entity was his account (Complainant’s Exh. 6 at 18‑19).
29. Equitable placed in effect a Marketing Commission Plan for its account representatives during the period of January 1 to December 31, 2000 (N.T. 172‑73; Complainant’s Exh. 7).

30. The Complainant offers James R. Behr as an expert witness on commodity prices in the gas industry for the period of 2000-2001.  Behr also performed mathematical calculations relating to the difference in prices of natural gas during this period (N.T. 72).
31. Behr has owned Energy Savers, Inc. since 1982 with a business office located at 306 McKnight Park Drive, Pittsburgh, PA.  This business is a licensed gas broker and engages in energy consulting for its clients, arranging natural gas and electric contracts, reviewing utility bills and equipment.  Energy Savers, Inc. has provided gas brokerage services for Northway Mall since 2001 (N.T. 76‑77, 126‑27).
32. Behr was a senior project manager for Babcock Contractors, a division of Babcock International of Gloucester, England, performing large construction engineering projects relating to power plants, coal mines and steel mills.  Prior to that, he was a construction manager of all pollution-control facilities for American Air Filter in Louisville, Kentucky.  He was also a field engineer for Westinghouse Electric Corporation.  He does not hold a professional engineer’s license in Pennsylvania, but he is “pre-qualified” to take the license examination because of his experience.  He has testified 5-10 times previously as an expert in various Commission proceedings.  He published an article in a trade magazine, presented a paper on pollution control and wrote several newspaper articles from time to time for various organizations.  He belongs to the Association of Energy Engineers (N.T. 77​‑80).

33. In February or March 2001, Behr met with Zemet to review Northway’s concerns about high gas bills and the rate Equitable quoted in its proposed 2000 GSA (N.T. 127‑29).

34. Given the 1999 GSA rate of $6.99 per Mcf, Behr calculates Equitable overcharged Northway $3.10 per Mcf for 11,304 Mcfs or $33,912.00 for the gas it delivered between December 1, 2000 and September 30, 2001 (N.T. 85‑88; Stipulation No. 1; Complainant’s Exh. 4).
35. Behr posits that in June 1999, the actual cost of gas commodity that Equitable could have reserved on a long-term basis (24 months) was about $2.40 per Mcf while the NYMEX was running at about $6.18 per Mcf, for a difference of $3.78 per Mcf.  With a difference of $3.78 per Mcf for 11,304 Mcfs that Northway consumed, Behr calculates that Equitable retained $42,729.12 in excess profits (N.T. 88-95, 130‑40; Complainant’s Exh. 5).
36. Behr never requested information from Equitable as to what it paid for gas to supply Northway Mall during this period (N.T. 130‑31).

B.
The Respondent’s Case
37. Averell J. Harris has been employed by Equitable for 25 years.  For the last eight years, he has served as a large volume accounts manager with responsibility for maintaining and renewing certain accounts with Equitable.  Both McNeil and Northway were his customers (N.T. 144‑45).
38. Harris bore the responsibility for maintaining McNeil as an Equitable gas service customer at the Northway Mall since the late 1990s.  Every year, he would negotiate a new contract with McNeil for this service, as he did for the 1999 GSA (N.T. 146‑47, 156‑57; Complainant’s Exh. 1).

39. At the time it negotiated the 1999 GSA with Harris, McNeil insisted upon inserting a provision whereby either party could cancel the contract at any time upon 30‑days’ notice; Equitable accepted this provision, because it was competing for this business with Dominion Peoples (N.T. 147‑48, 150​‑51, 157; Complainant’s Exh. 1).
40. Harris agrees the 1999 GSA was subject to assignment (N.T. 158).

41. While the 1999 GSA was in effect, neither Equitable nor McNeil experienced any billing, payment or service issues (N.T. 148).
42. Harris first learned that the 1999 GSA had been canceled, when he received a call from a customer service representative stating that someone had called to cancel the contract and a new customer was asking to have the Northway Mall account placed in their name (N.T. 148‑49, 158‑63, 167‑69; Stipulation at 27).
43. McNeil called a customer service representative, Lynn Petrie, at Equitable on November 28, 2000 to cancel (turn off) gas service at the Northway Mall on December 1, 2000 (N.T. 173‑76; Stipulation at 27).
44. Harris received the November 28, 2000 letter that David Kimball prepared over Zemet’s signature requesting the transfer of gas service from McNeil to Northway (N.T. 149, 161‑62; Complainant’s Exh. 2).

45. Harris met with Zemet on December 12, 2000 to negotiate a new GSA.  He advised Zemet that Equitable was charging Northway tariff rates for its gas service and he offered a lower total contract price of $10.82 per Mcf.  Zemet never insisted to Harris that Northway already had a contract under the 1999 GSA or that Northway had received an assignment of that GSA (N.T. 149‑52).

46. Thereafter, Harris met with Northway’s manager, Debbie Shell, to whom he presented the same information and made the same offer, but he never received a response.  Likewise, Shell never insisted to Harris that Northway already had a contract under the 1999 GSA or that Northway had received an assignment of that GSA (N.T. 153).

47. On January 19, 2001, Harris personally delivered the proposed 2000 GSA to Northway (N.T. 153‑54; Stipulation, p. 37).
48. Harris offered Northway lower rates in the 2000 GSA rather than continue to have Equitable charge the higher tariff rates, because this customer was a large consumer (approximately 10,000 Mcf annually) and a competitor was available to provide the service (N.T. 154​‑55).
49. Harris never received a response from Northway to the proposed 2000 GSA (N.T. 155).

50. While he was eligible to receive commission bonuses, Harris does not recall whether he received any such bonus for maintaining McNeil as a customer; he is unsure whether he would have received any bonus for obtaining a contract from Northway.  Any such bonus would have depended upon the margins available at the time (N.T. 155‑56, 165).

51. Harris does not know whether Northway, as a new customer, had to apply for credit approval before receiving gas service or before he could offer it the 2000 GSA (N.T. 165‑67).
52. Section 11.7 of the Rules and Regulations of Equitable’s tariff, Supplement No. 2 to Gas – Pa. P.U.C. No. 22, First Revised Page No. 30, Effective April 16, 1998, provides:
If requested by the customer, and agreed to by the Company, the Company will act as agent for the customer in securing storage services and transportation capacity on transmission pipelines to transport customer’s gas to the pipeline delivery points on the Company’s system.  This service shall be administered by the Company subject to the same terms, conditions and rates placed upon other pool operators operating under Equitable’s tariff.  The Company shall not be responsible for storage and transportation charges incurred on behalf of the customer, nor for the performance, nonperformance or continued availability of any pipeline transportation service.  The charges for this service shall be determined by negotiation between the Company and the customer.
(ALJ Exh. 1).

DISCUSSION
A.
Jurisdiction


The Respondent characterizes this litigation as, “essentially, a common law civil action for breach of contract seeking contract-based damages.”  Since the Commission is limited to adjudicating only those matters that it is statutorily empowered to regulate, Equitable posits the Commission has no jurisdiction to decide this case (Respondent’s M.B. 10‑12; Respondent’s R.B. 8‑12).  Indeed, the Commission is not empowered to decide private contractual disputes between a citizen and a public utility.  Adams v. Pa. P.U.C., 819 A.2d 631 (Pa. Cmwlth. 2003); Litman v. The Peoples Natural Gas Co., 303 Pa. Superior Ct. 345, 449 A.2d 720 (1982); Leveto v. National Fuel Gas Distribution Corporation, 243 Pa. Superior Ct. 510, 366 A.2d 270 (1976); and Reading & Southwestern Street Railway Company v. Pa. P.U.C., 168 Pa. Superior Ct. 61, 77 A.2d 102 (1950).  The present dispute, however, relates not to a purely private contract, but to the proper application of utility rates — a question within the sole dominion of and uniquely suited to the expertise of this Commission.



As a creature of legislation, the Commission possesses only the authority the State Legislature has specifically granted to it in the Public Utility Code (the “Code”), 66 Pa. C.S. §§101, et seq.  Its jurisdiction must arise from the express language of the pertinent enabling legislation or by strong and necessary implication therefrom.  Feingold v. Bell of Pa., 477 Pa. 1, 383 A.2d 1191 (1977); Allegheny County Port Authority v. Pa. P.U.C., 427 Pa. 562, 237 A.2d 602 (1967); Behrend v. Bell of Pa., 257 Pa. Superior Ct. 35, 390 A.2d 233 (1978); Pa. Department of Highways v. Pa. P.U.C., 198 Pa. Superior Ct. 87, 182 A.2d 267 (1962); City of Erie v. Pa. Electric Co., 383 A.2d 575 (Pa. Cmwlth. 1978).


Pursuant to Section 501 of the Code, 66 Pa. C.S. §501, the Commission must “enforce, execute and carry out, by its regulations, orders or otherwise” all the provisions of the Code.  Section 701 of the Code, 66 Pa. C.S. §701, allows any person, having an interest in the subject matter, to file a formal complaint in writing with the Commission setting forth any act or thing done or omitted to be done by any public utility in violation, or claimed violation, of any law which the Commission has jurisdiction to administer.  See also, 52 Pa. Code §5.21(a).  Simply declaring an action as one in assumpsit does not necessarily make it so.  In determining jurisdiction, the gravamen of the underlying claim must be considered — not just the form of the action.  T.W. Phillips Gas & Oil Company v. Peoples Natural Gas Company, 492 A.2d 776 (Pa. Cmwlth. 1985).  The case sub judice presents to the Commission a question of whether a public utility has applied a proper rate for the service it provided.

On the subject of utility rates, the Commission bears the sole responsibility of adjudication.  Springdale Township v. Allegheny County Bd. Of Property Assessment, Appeals & Review, 467 A.2d 74 (Pa. Cmwlth. 1983); and Commonwealth v. Duquesne Light Company, 346 A.2d 369 (Pa. Cmwlth. 1975).  Every rate made, demanded or received by any public utility must be just and reasonable, and in conformity with all regulations or orders of the Commission.  66 Pa. C.S. §1301.  Exclusive jurisdiction over the rates that public utilities charge rests with the Commission.  Byer v. The Peoples Natural Gas Company, 251 Pa. Superior Ct. 75, 380 A.2d 383 (1977).  The courts of common pleas have no jurisdiction to determine the lawfulness or reasonableness of public utility rates.  East Hempfield Township v. Lancaster, 441 Pa. 406, 273 A.2d 333 (1971); Einhorn v. Philadelphia Electric Company, 410 Pa. 630, 190 A.2d (1963); Morrow v. Bell Telephone Company of Pa., 330 Pa. Superior Ct. 276, 479 A.2d 548 (1984); Bell Telephone Company of Pa. v. Uni-Lite, Inc., 294 Pa. Superior Ct. 89, 439 A.2d 763 (1982); County of Erie v. Verizon North Inc., 2005 Pa. LEXIS 354 (2005).
Moreover, the Commission’s jurisdiction over a utility rate exists regardless of whether the rate has been established by deed, contract, ordinance or otherwise.  Blythe Township Municipal Authority v. Pa. P.U.C., 199 Pa. Superior Ct. 334, 185 A.2d 628 (1962) (water rate fixed by a deed covenant); Grant v. Southwestern Pennsylvania Water Authority, 601 A.2d 1359 (Pa. Cmwlth. 1992) (a 1918 agreement to supply water at a specified rate to a predecessor-in-title).  Indeed, Section 102 of the Code, 66 Pa. C.S. §102, defines the term “rate” broadly so as to include:
Every individual, or joint fare, toll, charge, rental, or other compensation whatsoever of any public utility, or contract carrier by motor vehicle, made, demanded, or received for any service within [the Code], offered, rendered, or furnished by such public utility, or contract carrier by motor vehicle, whether in currency, legal tender, or evidence thereof, in kind, in services or any other medium or manner whatsoever, and whether received directly or indirectly, and any rules, regulations, practices, classifications or contracts affecting any such compensation, charge, fare, toll, or rental.  (Emphasis added).
Thus, the Commission’s exclusive jurisdiction over a utility rate is not affected by the nature of the agreement between a utility and its customer.  Byer, supra.  Instead, a contract for public utility service is presumed to have been made subject to the police power of the state.  Scranton Electric Company v. Avoca School District, 155 Pa. Superior Ct. 270, 37 A.2d 725 (1944).  In turn, the General Assembly has delegated to this Commission its police power to regulate public utility contract rates.  Leiper v. The Baltimore & Philadelphia Railroad Company, 262 Pa. 328, 105 A. 551 (1918).


Elaborating on this point, the Leiper Court declared:
Where the rights of individuals under a contract which would otherwise be perfectly valid or in conflict with the “general well-being of the State,” the rights of the individuals must give way to the general welfare.  It therefore follows that when, as in this case, the parties enter into a contract with a public service corporation relating to rates, they are presumed to do so with the knowledge that the right of the State to exercise this police power in the future is expressly reserved, and that where the common weal and the interests of the public demand that the provisions of the contract thus enter into shall be modified, it can be done without any violation of the provision of the Constitution of the United States with reference to the impairment of the obligation of contracts.
A public service company is granted its franchise by the State, so that it may properly and efficiently serve its people.  This grant is made subject to the reserved power of the Commonwealth to supervise and regulate the exercise of the franchise, and in the case of rates, to increase or decrease them as the public interest, as distinguished from mere private interest, may demand.  It was necessary, therefore, to have some tribunal to regulate and determine questions of this character relating to the reasonableness of rates, and the legislature has wisely provided such a tribunal in the [Public Utility Commission].

Id. 262 Pa. 332‑333.  Therefore, individuals cannot by contract abridge the police power of the Commonwealth to protect the general welfare and the public interest.  Blythe, supra.


Recognizing the potential benefit of competition in the natural gas marketplace, the legislature enacted the Natural Gas Choice and Competition Act (the “Choice Act”), 66 Pa. C.S. §§2201, et seq., effective July 1, 1999.  Of import here, the legislature delegated responsibility to the Commission to police this emerging marketplace.  The Commission must establish standards of conduct and remediate anticompetitive or discriminatory conduct affecting this marketplace by conducting investigations, either upon complaint or upon its own motion.  66 Pa. C.S. §2209; see also, Commission regulations at 52 Pa. Code §§62.1, et seq.  More specifically, the Commission must ensure that a natural gas distribution company, such as Equitable, does not change a retail gas customer’s natural gas supplier without appropriate customer confirmation (slamming).  66 Pa. C.S. §2206(b).


Since every contract seeking compensation for furnishing public utility service constitutes a rate within the ambit of the Public Utility Code, every public utility offering such a contract must file a tariff.  Section 1302 of the Code, 66 Pa. C.S. §1302, directs:

Under such regulations as the Commission may prescribe, every public utility shall file with the Commission, within such time and in such form as the Commission may designate, tariffs showing all rates established by it and collected or enforced, or to be collected or enforced, within the jurisdiction of the Commission.

Once filed with the Commission, a public utility must adhere to its tariff.  Section 1303 of the Code, 66 Pa. C.S. §1303, warns:

No public utility shall, directly or indirectly, by any device whatsoever, or in anywise, demand or receive from any person, corporation, or municipal corporation a greater or less rate for any service rendered or to be rendered by such public utility than that specified in the tariffs of such public utility applicable thereto.  The rates specified in such tariffs shall be the lawful rates of such public utility until changed, as provided in [the Code]....
In the present case, Equitable submits the applicable provision of its tariff permitting it to contract with McNeil for a special rate to supply gas service to the Northway Mall (ALJ Exh. 1).  
The law is well-settled that the Commission has particular expertise in interpreting a utility’s tariff.  United States Steel Corporation v. Pa. P.U.C., 850 A.2d 783 (Pa. Cmwlth. 2004).  Issues implicating a utility’s tariff are deemed to be within the special expertise of the Commission.  MCI Telecommunications Corporation v. Teleconcepts, Inc., 71 F.3d 1086 (3rd Cir. 1995); and International Land Acquisitions, Inc. v. Pennsylvania-American Water Company, 966 F.Supp. 330 (E.D. Pa. 1997).  A tariff is binding and dispositive of the rights and liabilities between a customer and a public utility.  Id.  Thus, the Commission has the authority to revise or disregard a contract, which conflicts with the terms of a tariff.  Id.


In recognition of this principle, Paragraph 9B of the 1999 GSA (Complainant’s Exh. 1), the contract in dispute here, relates:

This Agreement and the respective obligations of the parties hereunder are subject to valid laws, orders, rules and regulations of duly constituted authorities having jurisdiction.  Whenever possible, this Agreement will be interpreted consistent with the provisions of the Company’s tariff on file with the PUC.  In the event of a conflict between the terms of this Agreement and Company’s tariff, Company’s tariff shall govern.  In the event any provisions of this Agreement are hereinafter found to be invalid, such findings shall have no effect on the remaining provisions of this Agreement, which shall remain in full force and effect.  This Agreement is made under and shall be construed according to the laws of the Commonwealth of Pennsylvania without regard to principles of conflicts of law.  (Emphasis added).


Furthermore, as a remedy, the Complainant here seeks a refund of Equitable’s alleged overcharge for furnishing gas service.  Section 1312(a) of the Code, 66 Pa. C.S. §1312(a), specifically grants the Commission sole authority to determine whether a refund of an improperly collected rate is appropriate:
If, in any proceeding involving rates, the commission shall determine that any rate received by a public utility was unjust or unreasonable, or was in violation of any regulation or order of the commission, or was in excess of the applicable rate contained in an existing and effective tariff of such public utility, the commission shall have the power and authority to make an order requiring the public utility to refund the amount of any excess paid by any patron, in consequence of such unlawful collection, within four years prior to the date of the filing of the complaint, together with interest at the legal rate from the date of each such excessive payment. (Emphasis added).
If a public utility fails to refund the overcharge within the time that the Commission specifies, only then may a patron bring suit therefor in a court of common pleas.  66 Pa. C.S. §1312(b).  But to emphasize the exclusive jurisdiction of the Commission to determine when a refund for an over collection of a rate is appropriate, Section 1312(c), 66 Pa. C.S. §1312(c), cautions:

No action shall be brought in any court for a refund, unless and until the commission shall have determined that the rate in question was unjust or unreasonable, or in violation of any regulation or order of the commission, or in excess of the applicable rate contained in an existing and effective tariff, and then only to recover such refunds as may have been awarded and directed to be paid by the commission in such order.  (Emphasis added).
Thus, the Commission — not a court of common pleas — possesses exclusive authority to adjudicate a dispute between this customer and this public utility pertaining to what rate was proper and whether a refund for any purported over collection is due.

B.
The 1999 Gas Service Firm Agreement


Northway contends it was entitled to the benefit of a reduced gas commodity rate that McNeil, the previous owner of the Northway Mall, negotiated with Equitable in a 1999 GSA for a term that ended September 30, 2001 (Complainant’s Exh. 1).  Because Equitable charged it a higher rate instead, Northway claims it is entitled to a refund.  As the party seeking affirmative relief from this Commission, Northway bears the burden of proof.  66 Pa. C.S. §332(a).



The Pennsylvania Supreme Court has held the term “burden of proof” means a duty to establish a fact by a preponderance of the evidence.  Se-Ling Hosiery v. Margulies, 364 Pa. 45, 70 A.2d 854 (1954); Feinstein v. Philadelphia Suburban Water Company, 50 Pa. P.U.C. 300 (1976).  The term “preponderance of the evidence” means one party must present evidence which is more convincing, by even the smallest amount, than the evidence presented by the other party.  Id.  Accordingly, one must review the record in this case to determine whether the Complainant has satisfied its burden of proof.  If the review indicates the burden has been satisfied, one must then determine whether the Respondent has submitted evidence of co-equal value or weight to refute the Complainant’s evidence.  If this has occurred, the burden of proof cannot be satisfied, unless the party bearing the burden of proof presents additional evidence.  Morissey v. Pa. Dept. of Highways, 424 Pa. 87, 225 A.2d 895 (1967); and Burleson v. Pa. P.U.C., 443 A.2d 1373 (Pa. Cmwlth. 1982), affirmed, 501 Pa. 443, 461 A.2d 1234 (1983).


Furthermore, substantial evidence in the record must support the Commission’s decision.  See, e.g., Section 704 of the Administrative Agency Law, 2 Pa. C.S. §704; Yellow Cab Company v. Pa. P.U.C., 524 A.2d 1069 (Pa. Cmwlth. 1987).  The Pennsylvania appellate courts have defined the term “substantial evidence” to mean such relevant evidence that a reasonable mind may accept as adequate to support a conclusion.  More is required than a mere trace of evidence or a suspicion of the existence of a fact sought to be established.  Norfolk & Western Ry. Co. v. Pa. P.U.C., 489 Pa. 109, 413 A.2d 1037 (1980); Erie Resistor Corp. v. Unemployment Comp. Bd. of Review, 194 Pa. Superior Ct. 278, 166 A.2d 96 (1961); and Murphy v. Pa. Dept. of Public Welfare, White Haven Center, 480 A.2d 382 (Pa. Cmwlth. 1984).  The Commission has held that a complainant, to establish a sufficient case against a utility and satisfy the burden of proof, must show the utility is responsible or accountable for the problem described in the complaint.  Feinstein, supra.


By a Gas Service Firm Agreement dated July 12, 1999 (the “1999 GSA”), Equitable agreed to furnish McNeil all of its natural gas requirements for facilities located at 2110 Northway Mall for a term commencing October 1, 1999 and ending September 30, 2001.  Either party could cancel the contract at any time upon 30-days’ written notice.  McNeil’s total annual consumption at this location would have to be less than 20,000 Mcf.  In consideration for the gas transportation and agency services, McNeil would pay Equitable a rate of $6.99 per Mcf of gas delivered, plus an applicable monthly reservation charge (for standby service), monthly service charge, balancing, and surcharges pursuant to the Company’s currently effective Rate Schedule GDS or any new or superseding rate schedule (N.T. 49; Complainant’s Exh. 1).



On November 28, 2000, Northway acquired McNeil’s assets at Northway Mall (N.T. 48, 116‑17).  The same day, Northway faxed a letter to Equitable requesting a transfer of gas service from McNeil to Northway and identifying by specific account numbers the accounts to be transferred (N.T. 50‑52, 119​‑20; Complainant’s Exh. 2).  Equitable’s account manager acknowledges receiving this letter (N.T. 149, 161‑62).  As well, Equitable agrees it received a call from Northway’s agent the same day, requesting a transfer of gas service from McNeil to Northway (N.T. 69‑71).  Equitable also agrees the 1999 GSA was assignable (N.T. 158).  Yet, Northway contends Equitable never honored an assignment of the 1999 GSA for Northway Mall.  Instead, Northway asserts that Equitable: 1) attempted to negotiate a new 2000 GSA at a higher rate; and 2) continued to furnish gas service at a higher tariff rate, until Northway discovered during an audit six to nine months later that its gas bills for Northway Mall were higher than it claims they should have been and referred the matter to a consultant (N.T. 52‑55, 120‑22).  Hence, Northway claims Equitable overcharged it for gas service for the remaining term of the 1999 GSA (N.T. 55‑58, 85‑88; Stipulation No. 1; Complainant’s Exh. 4).


Not surprisingly, Equitable’s version of the events is quite different.  While acknowledging receipt of the telephone call and letter from Northway, Equitable nevertheless asserts McNeil called one of its customer service representatives on November 28, 2000 to cancel (turn off) gas service at the Northway Mall on December 1, 2000 (N.T. 173‑76; Stipulation at 27).  In response to McNeil’s call, the customer service representative canceled service at the existing contract rate and started service for the new customer at Equitable’s existing tariff rate per Company procedure, beginning December 1, 2000 (N.T. 69‑71).  When he received a call from a customer service representative stating that someone had cancelled the 1999 GSA and a new customer was asking to have the Northway Mall account placed in their name, an Equitable account representative met with Northway officials several times to negotiate a new GSA (N.T. 148‑54, 158‑63, 167‑69; Stipulation at 27, 37).  The account representative offered Northway lower rates in a new 2000 GSA rather than continue to have Equitable charge the higher tariff rates, because this customer was a large gas consumer (approximately 10,000 Mcf annually) and a competitor was available to provide the same service (N.T. 154​‑55).


To determine whether an effective assignment occurred as the Complainant claims, one must necessarily start with the 1999 GSA (Complainant’s Exh. 1), which declares in Paragraph 9A:
Any entity which shall succeed by purchase, merger or consolidation to the properties, substantially as an entirety, of Company or of Buyer, as the case may be, shall be entitled to the rights and shall be subject to the obligations of its predecessor in title under this Agreement.  Either party may, without relieving itself of its obligations under this Agreement, assign any of its rights hereunder to a company with which it is affiliated, but otherwise no assignment of this Agreement or any of the rights or obligations hereunder shall be made unless there first shall have been obtained the consent thereto in writing of the other party.  (Emphasis added).

So according to the express language of the contract,
 Northway could have succeeded by assignment to McNeil’s rights under the 1999 GSA under three separate scenarios.



First, an assignment could have occurred, if Northway succeeded by purchase, merger or consolidation to the properties “substantially as an entirety” of McNeil.  But, nowhere in this record does there appear any evidence that Northway succeeded to ownership of Northway Mall substantially as an entirety of McNeil.  On the contrary, Northway describes its acquisition of Northway Mall as an “asset purchase” (N.T. 48, 116‑17).  In other words, Northway purchased Northway Mall as a stand-alone asset.  Northway did not become the owner of the Mall as an entirety of McNeil nor did it purchase, merge or consolidate with McNeil as an entirety.  Therefore, the coincidence of identity contemplated in the agreement between McNeil and a new owner of the Mall never materialized when Northway purchased this asset.


Likewise, no evidence suggests that Northway is an affiliate of McNeil to meet the second criterion for assignability under the 1999 GSA.  Certainly, Northway never claims affiliated status.  Finally, Northway never implies that it obtained Equitable’s written consent to an assignment of McNeil’s interest under the 1999 GSA to satisfy the third possibility for assignment.  Absent some evidence that Northway met one of these prerequisites for assignment, the express language of the 1999 GSA declares, “no assignment of this Agreement or any of the rights or obligations hereunder shall be made.”  Id.  Since Northway could claim no legal basis for an assignment of McNeil’s interests under the 1999 GSA, Equitable acted appropriately when it commenced providing natural gas service to the Northway Mall on December 1, 2000 under a regular tariff rate, rather than the lower 1999 GSA rate.  Hence, any claim of an overcharge due to an assignment of the 1999 GSA is without merit.



Finally, the evidence is just as compelling as not that Equitable’s account representative met with Northway officials to negotiate a new GSA due to a concern that the utility was in danger of losing a high volume customer to a competitor, because of the Company’s higher standard tariff rates (N.T. 154‑55).  Lacking a legitimate assignment of the lower rates negotiated in the 1999 GSA, Northway cannot now assert that Equitable engaged in slamming by either imposing the higher standard tariff rates commencing December 1, 2000 or attempting to negotiate a new GSA that called for rates lower than the standard tariff rates, but were in fact higher than the 1999 GSA rates.  Until this customer cancelled service or failed to pay a bill, Equitable was obligated to continue supplying gas at some rate.  66 Pa. C.S. §1501.  The only legal rate that Equitable could charge was the one that its standard tariff prescribed, unless the utility could negotiate a lower rate with this customer as its tariff permitted (ALJ Exh. 1).  66 Pa. C.S. §1303.  Therefore, the Complainant’s claim of slamming also lacks merit.
CONCLUSIONS OF LAW
1. The Commission has jurisdiction over the subject matter and the parties to this proceeding.

2. The Complainant has failed to meet its burden of proving that it is entitled to the relief it is seeking from the Commission.

3. The Complainant has failed to prove that it received an assignment of the 1999 GSA between McNeil and the Respondent.

4. The Complainant has failed to prove that the Respondent engaged in slamming by wrongfully substituting a higher tariff rate for a lower rate negotiated in the 1999 GSA.
ORDER


THEREFORE,



IT IS ORDERED:



That the complaint of Northway Group, L.P. against Equitable Gas Company at Docket No. C‑20031341 is hereby denied.

Date:  August 4, 2005


















John H. Corbett, Jr.








Administrative Law Judge

� 	I was assigned this case by a hearing notice dated March 10, 2004.


� 	On January 12, 2005, Equitable moved to prohibit certain witnesses for Northway to testify at the upcoming hearing on January 18, 2005.  The Respondent claimed that on May 12, 2004, it served an informal discovery request upon the Complainant to identify all persons, who would testify on its behalf at a hearing.  Equitable further claimed that it sent Northway correspondence on August 13, 2004 and November 9, 2004 repeating this request.  Equitable asserted that Northway did not respond to its informal discovery requests until January 12, 2005, thus making it impossible to depose these witnesses and engage in any meaningful discovery before the January 18, 2005 hearing.  On January 13, 2005, the Complainant responded to the motion and the Respondent replied thereto the same day.





	Later that day, I conducted an informal telephonic conference with counsel for Northway and Equitable.  During that conference, I notified the parties that I would issue a Fourth Interim Order, which would deny Equitable’s motion without consideration of its merits.  Instead, I directed the Complainant to present its witnesses at the hearing on January 18, 2005 to give their direct testimony and the Respondent would have the option of either cross-examining each witness at that time or conducting discovery after the hearing and cross-examining that witness at the next hearing.  In the event a witness called at that hearing subsequently became unavailable, his/her testimony in whole or in part would be subject to a motion to strike by the Respondent.  All parties’ discovery would have to be completed before the next hearing.  No exceptions would be permitted, except upon good cause shown.  52 Pa. Code §5.403.


� 	Stiffler’s deposition for use at the hearing by the Complainant was taken on March 10, 2005 pursuant to 52 Pa. Code §5.364.  Upon commencement of the deposition, the Respondent objected to the relevance of this testimony (Complainant’s Exh. 6 at 4�6).  This objection is hereby overruled.


� 	Indeed, nothing in the Code confers jurisdiction upon the Commission to award monetary damages.  Accordingly, the Commission possesses no jurisdiction to consider the Complainant’s request for disgorgement of excess profits.  See, DeFrancesco v. Western Pennsylvania Water Company, 499 Pa. 374, 453 A.2d 595 (1982); Elkin v. Bell of Pa., 491 Pa. 123, 420 A.2d 371 (1980); and Feingold, supra. 


� 	When interpreting a contract, one must review and consider the entire instrument giving effect to all of its provisions.  State College Manor, Ltd. v. Pa. Department of Public Welfare, 579 A.2d 1294 (Pa. Cmwlth. 1990).  One must construe the contract according to the plain meaning of the contract’s language.  Id.  One must also determine the intent of the parties and adopt an interpretation, which delineates the most logical, reasonable, probable and natural conduct of the parties.  Id.





� 	Since no legal basis exists for its claim of an assignment of the 1999 GSA, Northway cannot claim that Equitable failed to provide it with the most advantageous rate in violation of Section 1303 of the Code, 66 Pa. C.S. §1303 (Complainant’s M.B. at 9).
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