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James & Debra Ament, t/d/b/a 

We-Haul Moving

OPINION AND ORDER
BY THE COMMISSION:




Before us for consideration and disposition is a request for approval of a Settlement Agreement (Agreement) entered into between the Bureau of Transportation and Safety (BTS) and James & Debra Ament, t/d/b/a 

We-Haul Moving (Respondent), for resolution of allegations regarding the Respondent’s violation of 66 Pa. C.S. § 1102 (a)(1)(i).

History of the Proceeding



On October 25, 2004, BTS served a Formal Complaint against the Respondent for violation of 66 Pa. C.S. § 1102 (a)(1)(i) as previously described.  In the Complaint, BTS sought $250 as a civil penalty for the alleged violation.  Our review of the file indicates that the Respondent did not file an Answer to the Complaint.



BTS and the Respondent engaged in discussions with a view toward reaching an agreement concerning the allegations relating to the alleged violation.  On June 14, 2005, the Parties filed the Agree​ment and urged the Commission to approve the terms of the Agreement as being in the public interest.  Approval of the Agreement would curtail the cost of further litigation.
Discussion

Pursuant to our Regulations at 52 Pa. Code § 5.231, it is the Commission’s policy to promote settlements.  However, the Commission must review proposed settlements to determine whether the terms are in the public interest.  Pennsylvania Public Utility Commission v. Philadelphia Gas Works, M-00031768 (Order entered January 7, 2004).  



In the proceeding before us, BTS alleged that on March 28, 2004, the Respondent transported household goods for compensation from Hellertown, PA to Bethlehem, PA.  The Respondent’s operating authority does not allow them to transport household goods for compensation.
  (Complaint at 1, ¶ 3).  This offense is a violation of 66 Pa. C.S. § 1102 (a)(1)(i).  (Complaint at 1, ¶ 4).  In its Complaint, BTS requested a civil penalty in the amount of $250.  (Complaint at 1, ¶ 4).  



According to the file in this matter, the Respondent did not file an Answer to the Complaint.  The Agreement states that in recognition of the cost of further litigation and the merits of their respective positions, the Parties have agreed to resolve the Formal Complaint.  The Parties have entered into negotiation with one another and have agreed to settle the Complaint with the terms and conditions set forth herein.  

The terms of the proposed Settlement are set forth on Page 2 of the Agreement and include the following:
1. The Respondent admits that it violated 66 Pa. C.S. § 1102 

(a)(1)(i).

2. The Parties agree that the Respondent shall pay a civil penalty

in the amount of one hundred twenty-five dollars ($125) for the violations admitted in the captioned Complaint proceeding.
In Joseph A. Rosi v. Bell-Atlantic-Pennsylvania, Inc., C-00992409 (March 16, 2000), the Commission adopted standards to be applied to determine the amount of the civil penalty in slamming cases.  We have subsequently determined that all violations of the Public Utility Code and Commission regulations, not just slamming cases, shall be subject to review under the standards enunciated in Rosi.  Pa. P.U.C. v. NCIC Operator Services, M-00001440 (December 21, 2000).  
The standards for developing a civil penalty that are set forth in Rosi are as follows:  

1.
Whether the violation was intentional or negligent.  If the violation is intentional, the Commission should start with the presumption that the penalty will be in the range of $500 to $1,000 per day.  If the violation is negligent, the Commission should start with the presumption that the penalty will be in the range of zero dollars to $500 per day.  The precise penalty amount per day will be arrived at by applying the following additional standards, while recognizing that the Commission retains broad discretion in determining a total civil penalty amount that is reasonable on an individual case basis.
2.
Whether the regulated entity promptly and voluntarily took steps to return the customer to the appropriate carrier and credited the customer's account.
3.
Whether the regulated entity initiated procedures to prevent future slamming.
4.
The number of customers affected and the duration of the violation.
5.
Whether the penalty arises from a settlement or a litigated proceeding.
6.
The compliance history of the regulated entity which committed the violation.
7.
Whether the regulated entity cooperated with the Commission.  
8.
The amount necessary to deter future violations.
9.
Past Commission decisions in similar situations.
10.
Other relevant factors.


The first standard raises the question as to whether the Respondent’s actions, which gave rise to this matter, were intentional or negligent.  We note that the Respondent admits to violating 66 Pa. C.S. § 1102 (a)(1)(i) and has agreed to pay a civil penalty in the amount of $125.  We also note that the nature of settlement is that the Parties do not admit or deny intent.  
The second and third Rosi standards do not apply to the present cased because they are applicable to slamming cases.
The fourth standard, concerning the number of customers affected and the duration of the violation, militates in favor of the Respondent.  This matter concerns a move for one person and there is no evidence or allegation that the violation of 66 Pa. C.S. § 1102 (a)(1)(i) extended beyond the circumstances described in the Complaint.  
The fifth Rosi standard is whether the penalty arises from a settlement or a litigated proceeding.  In this case, the civil penalty arises from a settlement matter.  

With regard to the sixth Rosi standard, we have researched the compliance history of the Respondent and have uncovered three separate complaints spanning the years 2003 through 2005.  These complaints include: transporting household goods without holding a Certificate of Public Convenience, a violation of 66 Pa. C.S. § 1101; failure to observe, obey, and comply with a Commission Secretarial Letter, a violation of 66 Pa. C.S. § 501(c); and rendering service within the Commonwealth of Pennsylvania other than that authorized by Respondent’s certificate of convenience, another violation of 66 Pa. C.S. § 1102.  
These repeated offenses of operating without the appropriate authority in a short period indicate that the Respondent has not fully complied with the Commission’s rules and regulations.  Further, these instances indicate a possible pattern developing where the Respondent will not comply with the Commission’s rules and regulations.  Therefore, we caution the Respondent against committing future violations, which may result in cancellation of its Certificate.  We also encourage the respondent to apply for the appropriate operational authority to avoid future violations.     

All of the remaining Rosi standards were considered in the process of negotiating the Agreement.  Specifically considered was the issue of whether the penalty amount will deter future violations.  Based on the foregoing, we agree with the Parties that the matter should be amicably resolved.  We believe that a penalty is necessary in this case and that the penalty amount settled upon by the Parties is sufficient to deter future violations.  
Conclusion


For the foregoing reasons, we find that the Settlement is in the public interest; THEREFORE,

IT IS ORDERED:
1. That the Settlement Agreement entered into between the 
Commission’s Bureau of Transportation and Safety and James & Debra Ament, t/d/b/a We-Haul Moving is approved.



2.
That James & Debra Ament, t/d/b/a We-Haul Moving is directed to pay the civil penalty amount of $125.



3.
That James & Debra Ament, t/d/b/a We-Haul Moving should remit payment of the civil penalty in the form of a certified check or money order to: 

Pennsylvania Public Utility Commission




Secretary’s Bureau




P.O. Box 3265





Harrisburg, PA  17105-3265


4.
That if James & Debra Ament, t/d/b/a We-Haul Moving does not pay the civil penalty within thirty (30) days in accordance with Ordering paragraph 2 above, then the Settlement Agreement filed upon June 14, 2005, shall be rejected without further Commission action and the case will be remanded to the Office of Administrative Law Judge for further proceedings.  








BY THE COMMISSION,








James J. McNulty








Secretary

(SEAL)

ORDER ADOPTED:  August 25, 2005

ORDER ENTERED:  August 26, 2005
� 	The allegations arise from the Respondent rendering service within the Commonwealth of Pennsylvania other than that authorized by their Certificate of Public Convenience.  (Settlement Agreement at 2, ¶ 4).


� 	The Respondent received operating authority on June 4, 2003, to provide transportation of property, excluding household goods in use, between points in Pennsylvania.  (Certificate of Public Convenience).
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