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INITIAL DECISION

Before

Marlane R. Chestnut

Administrative Law Judge

HISTORY OF THE PROCEEDING

On February 15, 2005, William Lam (complainant or Mr. Lam) filed a formal Complaint (Complaint) with the Pennsylvania Public Utility Commission (Commission) against Philadelphia Gas Works (PGW or respondent).  The Complaint alleged that PGW had improperly billed Mr. Lam at a commercial rate rather than a residential rate.  The Prayer for Relief stated in relevant part:  “(a) Turn back on my gas service like the first time on 5/9/2003, no fee must be charged.  (b)  Get account straight.  I don’t owe PGW.”  Although not stated in the Complaint, it apparently was intended as an appeal from a decision of the Commission’s Bureau of Consumer Services (BCS) at #01779115, which on November 23, 2004 had determined that the account was a commercial account with a residential end user, that the balance as of October 6, 2004 was $835.17, and that to restore service, complainant was to pay $623.23 ($500.00 towards the balance and $123.23 reconnection fee) and thereafter to pay the monthly budget bill of $150.00 plus $40.00 toward the arrears.

On March 23, 2005, respondent filed its Answer (Answer), denying the material elements of the Complaint.  It explained that the gas bills were correct as rendered, and that the total amount due is $888.08.  Attached to the Complaint as Exhibit A was an account statement for the period January 1996 through March 2005.
On March 30, 2005, Chief Administrative Law Judge Veronica A. Smith issued an Interim Order Setting Resolution Conference, which directed the parties to attempt to resolve the Complaint.  A report was submitted to the Office of Administrative Law Judge Mediation Unit, which on April 27, 2005 directed that a memorandum to that effect be placed in the official Commission document folder.

By Hearing Notice dated April 27, 2005, an initial hearing was scheduled for May 25, 2005, and the case was assigned to me.  In accordance with my usual procedure, on May 4, 2005, I issued a Prehearing Order directing the parties to comply with various procedural requirements, and which specifically informed complainant that he bears the burden of proof and must establish by a preponderance of the evidence that PGW violated the Public Utility Code or a regulation or order of the Commission so that he is entitled to the relief requested in the Complaint.

The hearing convened as scheduled at 10:00 a.m. on May 25, 2005.  Both parties were present and participated.  Mr. Lam testified in his own behalf; he introduced no exhibits.  After the completion of Mr. Lam’s direct case, the parties were given an opportunity to discuss settlement.  This discussion resulted in a settlement, and PGW’s counsel put the terms of the agreement on the record.  Subsequently, on May 26, 2005, Mr. Lam informed me that he wished to withdraw from the proposed agreement.
By Hearing Notice dated May 27, 2005 a further hearing was scheduled for July 6, 2005.  Again, both parties were present and participated.
  PGW presented the testimony of Jennifer Raksnis, who is employed by PGW as a Customer Review Unit Officer.  Ms. Raksnis sponsored four exhibits (PGW Exhs. 1-4), which were admitted into the record.  The record was closed on August 8, 2005, when I received the transcript of the further hearing.  The record consists of the exhibits and a transcript of 89 pages.  
After the hearing, Mr. Lam sent me a letter dated July 10, 2005 in which he again asserted that he was billed incorrectly and stated, “This [his purported calculation of the cost per cubic foot of gas used] is mathematics, not emotions.  From the theory of statistics, induction, deduction and evolution, I inform you I don’t owe PGW anything.”

As discussed in more detail below, there is no question that the Complaint should be denied.   No credible evidence – much less that required to sustain a Commission decision – was presented to establish that the bills rendered to Mr. Lam were incorrect or should be further adjusted.  
FINDINGS OF FACT

1.
The complainant in this proceeding is William Lam, whose address is listed in the Complaint as 6004 Haverford Avenue, Philadelphia, PA 19151.
2.
The respondent in this proceeding is Philadelphia Gas Works.

3.
Complainant operates a late-night take-out restaurant/grocery store at 6004 Haverford Avenue, Philadelphia, PA 19151 and asserts that he also lives on the premises.  
4.
His driver’s license lists his address as 6004 Haverford Avenue, Philadelphia, PA 19151.

5.
Since 1987, the account was coded as commercial by PGW.  It also was treated as commercial by BCS in resolving the informal complaint at #1351919.
6.
On May 8, 2003, his gas service was terminated at 4:45 pm for nonpayment. Tr. 5.
7.
His service was restored the next day without payment of a reconnection fee, after he went to a PGW service center.  Tr. 7.

8.
In May 2003, an automatic meter reader was installed.  Tr. 8.  A make-up bill of $436.90 was rendered.  PGW Exh. 1.  All bills rendered since then have been based on actual meter readings.
9.
On September 23, 2004, his service was shut off for non-payment.  Tr. 8.

10.
The current balance is $885.29.  Tr. 32. 

11.
As shown on PGW Exh. 1 (an account statement for the period January 1, 1996 through June 20, 2005), while complainant makes regular payments, in many cases the amount of the payment is less than the billed amount, resulting in an arrearage.  
12.
Also as shown on PGW Exh. 1:
A.
In compliance with the BCS decision at #1351919 dated May 12, 2004, PGW on May 13, 2004 reduced the balance by 20% ($378) and associated late payment charges of $104.90.
B.
An incorrect bill of $83,395.86 (based on an erroneous meter end reading) and associated late payment charges of $1, 279.29 were removed from the account in 2003.

C.
In reliance on the settlement reached at the May 25, 2005 hearing, PGW adjusted the account by $500, which was subsequently added back into the account when Mr. Lam withdrew from the settlement.

D.
On September 27, 2005, the then balance of $837.17 was transferred to a new account pending this dispute; it subsequently was added back into the account.  
13.
PGW Exh. 2 is an analysis of usage.  It shows that, based on actual starting and ending meter readings provided by the customer until installation of the automatic meter reader, the average daily use in cubic feet is as follows:
	From
	To
	Cubic Feet per Day

	04/19/2001
	05/22/2002
	301

	05/22/2002
	05/13/2003
	306

	After meter exchange
	
	

	05/13/2003
	09/28/2004
	296


14.
PGW Exh. 3, pages 1-5, consists of note screens relating to contacts with Mr. Lam.  As shown on this exhibit:
A.
On May 26, 2005, after the May 25, 2005 hearing, the account was changed to residential with business from commercial.
B.
On October 16, 2004, a PGW representative visited the site to verify that the second floor was used for residential purposes and determined visually that it was a store; this representative was refused access by Mr. Lam.

C.
On October 4, 2004 a PGW representative visited the site to verify that the second floor was used for residential purposes and was refused access by Mr. Lam.

D.
On September 30, 2004, a PGW representative visited the site to verify that the second floor was used for residential purposes; there was no answer and the store was closed.

E.
The entry dated September 24, 2004 stated that the property had been listed as commercial since February 1987.

15.
PGW Exh. 3, pages 6-7 consist of letters sent to Mr. Lam by Ray Kempinski, Manager, Customer Review Unit, PGW, explaining the account in response to a letter dated November 23, 2004 sent by Mr. Lam to Mr. Knudsen.
16.
PGW Exh. 4 consists of the two BCS decisions:

A.
By decision on informal complaint at #1351919 dated May 1, 2004, BCS treated the account as a commercial one, found no violations on PGW’s part and directed that the account be adjusted by 20% (and associated late payment charges for April 7, 2003 to the present) due to estimated billings.

B.
By decision on informal complaint at #01779115 dated November 23, 2004, BCS determined that the account was commercial with residential end use, found no violations on PGW’s part and directed that to have service restored, Mr. Lam was to pay $623.23 (consisting of the tariffed $123.23 reconnection charge and $500.00 toward the balance of $834.17), and thereafter, to pay a regular budget bill of $150.00 plus $40.00 toward the arrearage.

17.
PGW, as a gesture of good will, adjusted the account to remove $300.00, which represents the difference between the residential customer charge of $12.00 and the commercial customer charge of $18.00 for 50 months, even though this adjustment would have been $0.00 in compliance with the BCS decision, as no bills were issued after the date of the decision.  Tr. 67-68, 73.  
18.
Mr. Lam has not provided income information to PGW.  PGW assumed the lowest income level when calculating the amount requested for reconnection in compliance with Chapter 14 of the Public Utility Code, 66 Pa.C.S.A. §1401 et seq.  Applying this standard, PGW is requesting payment of $240.23 to reconnect service, consisting of the tariffed reconnection fee of $123.23 and $117.00 (20% of the balance of $885.29 less the good will adjustment of $300.00, or $585.29).  Tr. 67, 70-72.
DISCUSSION

The Public Utility Code, 66 Pa.C.S. §332(a), places the burden of proof upon the proponent of a rule or order.  As the proponent of a rule or order, complainant has the burden of proof in this matter pursuant to 66 Pa.C.S. §332(a).

To establish a sufficient case and satisfy the burden of proof, complainant must show that the respondent public utility is responsible or accountable for the problem described in the Complaint.  Patterson v. Bell Telephone Company of Pennsylvania, 72 Pa.P.U.C. 196 (1990); Feinstein v. Philadelphia Suburban Water Company, 50 Pa.P.U.C. 300 (1976).  Such a showing must be by a preponderance of the evidence.  Samuel J. Lansberry, Inc. v. Pa. Public Utility Comm’n, 578 A.2d 600, 602(Pa. Cmwlth. 1990), alloc. den., 602 A.2d 863 (Pa. 1992).  That is, by presenting evidence more convincing, by even the smallest amount, than that presented by the other party.  Se-Ling Hosiery v. Marqulies, 364 Pa. 45, 70 A.2d 854 (1950).  Additionally, any finding of fact necessary to support the Commission’s adjudication must be based upon substantial evidence.  Mill v. Pa Public Utility Comm’n, 447 A.2d 1100 (Pa. Cmwlth. 1982); Edan Transportation Corp. v. Pa Public Utility Comm’n, 623 A.2d 6 (Pa. Cmwlth. 1993); 2 Pa.C.S. §704.  More is required than a mere trace of evidence or a suspicion of the existence of a fact sought to be established.  Norfolk and Western Ry. v. Pa. Public Utility Comm’n, 489 Pa. 109, 413 A.2d 1037 (1980); Erie Resistor Corp. v. Unemployment Compensation Bd. of Review, 194 Pa.Super. 278, 166 A.2d 96 (1960); Murphy v. Commonwealth, Dep’t. of  Public Welfare, White Haven Center, 480 A.2d 382 (Pa. Cmwlth. 1984).

The issue raised in this proceeding is Mr. Lam’s contention that he does not owe PGW any money, and therefore his service should not have been terminated.  This contention clearly is without merit.  Examination of the account statement, PGW Exh. 1, shows that while Mr. Lam does make regular payments, these payments often are less than the billed amount, resulting in an increasing arrearage.  For example, for the period September 10, 2003 through September 10, 2004 the bills and payments are as follow:
	Date
	Billed Amount
	Payment
	Balance

	9/10/2003
	$153.92
	
	$567.26

	9/12/2003
	$6.10 (LPC)
	
	

	10/08/2003
	
	($90.00)
	

	10/09/2003
	$143.45
	
	$627.86

	10/11/2003
	$7.15 (LPC)
	
	

	11/07/2003
	$160.78
	
	$696.55

	11/10/2003
	
	($100.00)
	

	11/11/2003
	$7.91 (LPC)
	
	

	12/08/2003
	
	($100.00)
	

	12/10/2003
	$166.62
	
	$772.11

	12/12/2003
	$8.94 (LPC)
	
	

	1/12/2004
	
	($100.00)
	

	1/12/2004
	$183.02
	
	$865.21

	1/14/2004
	$10.08 (LPC)
	
	

	2/10/2004
	$146.62
	
	$1,024.65

	2/10/2004
	
	($100.00)
	

	2/12/2004
	$12.82
	
	

	3/10/2004
	
	($100.00)
	

	3/11/2004
	$160.54
	
	$997.55

	3/14/2004
	$12.36 (LPC)
	
	

	4/05/2004
	
	($100.00)
	

	4/12/2004
	$159.89
	
	$1,070.90

	4/14/2004
	$13.46 (LPC)
	
	

	5/07/2004
	
	($100.00)
	

	5/11/2004
	$139.82
	
	$1,125.28

	5/13/2004
	$14.56 (LPC)
	
	

	5/13/2004
	
	($104.90) (LPCWVE)
	

	5/13/2004
	
	($378.00) (ALLOWS)
	

	6/08/2004
	
	($100.00)
	

	6/10/2004
	$134.43
	
	$684.94

	6/12/2004
	$8.13 (LPC)
	
	

	7/12/2004
	
	($100.00)
	

	7/12/2004
	$145.59
	
	$739.30

	7/14/2004
	$8.77 (LPC)
	
	

	8/09/2004
	
	($100.00)
	

	8/10/2004
	$127.54
	
	$776.42

	8/12/2004
	$9.58 (LPC)
	
	

	9/09/2004
	
	($90.00)
	

	9/10/2004
	$138.46
	
	$835.17


Obviously, while Mr. Lam is making regular payments, they are not sufficient to pay each monthly charge for service, resulting in an increasing balance.  It should also be noted that, at least since May 2003, all billings have been based on actual meter readings.  In fact, at the hearing Mr. Lam made no assertion at all that his billed usage was inaccurate or that the meter was not registering properly.
  His entire position was that since he made payments every month, there should not be a balance.
With respect to the contention concerning the appropriate rate classification, given Mr. Lam’s history of non-cooperation, PGW would have been completely justified in not adjusting the account to reflect the residential customer charge prior to November 2004, when the BCS decision was issued.  This would have resulted in no adjustment to Mr. Lam, as no bills have been issued since September 2004.  PGW should be commended for voluntarily providing a $300.00 credit, which reflects 50 months of adjusting the customer charge from $18.00 (commercial) to $12.00 (residential).  Given the nature of his business, as well as Mr. Lam’s repeated refusal to allow access to his property, it was not in the least unreasonable for PGW to bill the property at the commercial rate which had been in effect since 1987, and recognized by BCS in the first informal complaint proceeding.

PGW’s requested reconnection amount of $240.23, calculated in accordance with its tariff and Chapter 14 of the Public Utility Code, 66 Pa.C.S.A. §1401 et seq., is legally correct and reasonable.  I note that despite Mr. Lam’s failure to provide income information, PGW treated him as being in the lowest customer level, which obviously is to Mr. Lam’s benefit.

Finally, it should be noted that, due to Mr. Lam’s age and language difficulty, everyone involved in dealing with him (including BCS, PGW and me) were very careful to ensure that his concerns were fully addressed.  PGW was especially generous and responsive, and this should be recognized.  I urge Mr. Lam to carefully review his account, and to work with PGW to ensure that his service is restored as quickly as possible.  
CONCLUSIONS OF LAW

1.
The Commission has jurisdiction over the parties and the subject matter in this proceeding.

2.
Pursuant to 66 Pa.C.S. §332(a), the burden of proof in this proceeding is upon complainant.  

3.
To establish a sufficient case and satisfy the burden of proof, complainant must show by a preponderance of the evidence that the respondent is responsible or accountable for the problem described in the Complaint.

4.
Complainant failed to sustain his burden of proof.
5.
Complainant did not prove that respondent violated any provision of the Public Utility Code, or any regulation promulgated by the Commission, or that the service rendered was not adequate, efficient, safe, and reasonable.
6.
Complainant did not prove that the bills rendered were incorrect, or that there were any payments not credited to his account.  The amounts listed in PGW Exh. 1 are due and owing.
ORDER

THEREFORE,

IT IS ORDERED:

1.
That the Complaint of William Lam against Philadelphia Gas Works at Docket Number Z-01779115 is denied; and 
2.
That the record at Docket Number Z-01779115 be marked closed.

	Date:
	August 8,  2005
	
	

	
	
	
	Marlane R. Chestnut
Administrative Law Judge





�	In a decision dated May 12, 2004 on a prior informal complaint at #1351919, BCS treated the account purely as a commercial one, and as the result of estimated meter reading, directed PGW to credit the account by 20% and remove associated late payment charges ($378, on a balance of $1,089.22).


�	Mr. Lam’s oral request on July 5, 2005 that the hearing be continued so that he could obtain counsel was denied as untimely and unreasonable.


�	In this calculation, Mr. Lam took what he said is his average monthly gas use and divided that into a monthly bill to derive a cost rate per cubic foot of gas for the years 2001, 2002, 2003 and 2004.  The monthly customer charge was not reflected.


�	The gas usage analysis contained in PGW Exh. 2 clearly demonstrates that the bills based on estimated usage prior to the meter exchange in May 2003 were reasonable.
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