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HISTORY OF THE PROCEEDING



On November 13, 2003, Cheryl D’ Ambrosia (“D’Ambrosia” or “Complainant”) filed a formal complaint with the Pennsylvania Public Utility Commission (“Commission”) against PECO Energy Company (“PECO” or “Respondent”) alleging the following:  that the Respondent claimed that a hole was drilled in the Complainant’s meter box to cheat the Respondent; that the Respondent should bring the two men who removed the meter to testify; that the bills were higher because the Complainant contracted lung cancer; and that no one ever came to the Complainant’s house to fix the meter in the 34 years that she lived on Chadwick Street. 



The Respondent filed an Answer on December 19, 2003.  In its Answer, the Respondent admitted that it found evidence of meter tampering.  The Respondent averred that the Complainant initiated service on May 1, 1990.  The Respondent stated that it found evidence of meter tampering in February 2002.  Since a utility is permitted to backbill a customer when it discovers that a customer has been undercharged for service actually used, the Respondent billed the Complainant for unbilled usage.



By hearing notice dated October 21, 2004, an initial hearing was scheduled in this matter.



A hearing was held in this matter on February 22, 2005 in the Philadelphia State Office Building before Administrative Law Judge Cynthia Williams Fordham.  The Complainant, Cheryl D’Ambrosia, and her husband, William D’Ambrosia, testified in support of the complaint.  Lisa Lutz, Esquire, represented the Respondent.  The Respondent presented two witnesses:  Henry Negron, a revenue protection technician for the Respondent; and Anthony Costello, a regulatory assessor, who sponsored four exhibits:  PECO Exhibit 1 - account statement; PECO Exhibit 2 - April 10, 2003 letter from the Respondent to the Complainant; PECO Exhibit 3 - Bureau of Consumer Services’ decision dated September 29, 2003; and PECO Exhibit 4 - revenue protection theft report with attachment.


The record in this case consists of 65 pages of transcripted testimony and four exhibits.

FINDINGS OF FACT



1.
The Complainant is Cheryl D’Ambrosia, 2409 Chadwick Street, Philadelphia, Pa. 19145.


2.
The Respondent in this proceeding is PECO Energy Company.



3.
The Complainant, her husband, William D’Ambrosia, her son, Daniel D’Ambrosia, her daughter-in-law, Alice, and grandson, Daniel, Jr., lived at the Chadwick street property in 2003.  Her daughter-in-law moved out prior to the hearing (Tr. 12, 14).


4.
The Chadwick Street property is a row house with the meter in the basement (Tr. 6).


5.
The Complainant has a residential electric account with the Respondent (Tr. 41).



6.
The account was established in the Complainant’s name on May 1, 1990 (Tr. 41).  



7.
Henry Negron and Jim Plunkett, revenue protection technicians for the Respondent, visited the Complainant’s house at 2409 S. Chadwick Street on February 26, 2003 (Tr. 20, 21; PECO Ex. 4). 


8.
Based on evidence that there was meter tampering, Mr. Negron and Mr. Plunkett went to change the meter.  Mr. Negron completed a revenue protection theft report (Tr. 20, 21; PECO Ex. 4).  


9.
When Mr. Negron went in the Complainant’s basement during the February 26, 2003 visit, the meter was not sealed and he saw a hole in the meter board.  The drill hole indicated that a switch had been removed before they saw the meter board (Tr. 23, 24; PECO Ex. 4).  


10.
Mr. Negron and Mr. Plunkett removed the Complainant’s meter with serial number 9G 3065117 and installed the meter with serial number 9U 4325910.  They resealed the meter board before they left (Tr. 24, 25, 37, 42, 43; PECO Ex. 1, 4).  


11.
Both the meter that was removed and the meter that was installed were automatic meter readers (Tr. 52, 53; PECO Ex. 1).


12.
The meter board is the customer’s equipment.  PECO owns the meter and the wire that connects it to the house (Tr. 37). 


13.
The Complainant had an alternative supplier (Tr. 41; PECO Ex. 1, 2).  


14.
When the new meter was installed, it was set to 0000.  The Respondent read the meter on March 26, 2003 and the reading was 00859.  The Respondent used 859 kilowatt hours in 28 days for a daily average usage of 30.6 (Tr. 45, 46; PECO Ex. 1, 2).



15.
By correspondence dated April 10, 2003, the Respondent informed the Complainant that meter tampering was found and that her bill was revised based on a daily average usage of 30.6 (Tr. 49, 50; PECO Ex. 2).



16.
On April 10, 2003, the Respondent cancelled the Complainant’s bills between May 6, 2002 and April 1, 2003.  The bills totaled $811.31.  The Complainant was rebilled $793.11 for PECO and $585.89 for the supplier for a total of $1,379 (Tr. 43, 44; PECO Ex. 1). 


17.
In cases of meter tampering or theft of service, the Respondent is allowed to rebill for up to four years.  The system allows the Respondent to bill online for about a year.  Billing revisions for more than one year must be done manually (Tr. 44, 45).


18.
The online billing revision occurred in April 2003.  The manual revision occurred on June 4, 2003.  The Complainant was rebilled for service from March 5, 1999 to May 6, 2002.  As a result of the revision, $2,618.77 was added to the bill (Tr. 45; PECO Ex. 1, 2).



19.
After the new meter was installed at the Complainant’s property, the daily average usage was more than 30.6 kilowatt hours except for the periods ending May 5, 2003, June 4, 2003 and November 3, 2003.  The daily average use for those periods was 26.6, 23.4 and 28.8 respectively.  


20.
The Bureau of Consumer Services investigator concluded that the Respondent was permitted to rebill the Complainant for the previously unbilled service due to meter tampering and that the Complainant should pay the current bill plus $60 a month on the outstanding balance (Tr. 51; PECO Ex. 3).  



21.
The Complainant complied with the Bureau of Consumer Services decision (Tr. 51; PECO Ex. 1, 3).


22.
The Complainant’s average monthly bill is $239 (Tr. 42).



23.
The Complainant’s last payment in the amount of $250.62 was received by the Respondent on February 1, 2005 (Tr. 42).



24.
At the time of the hearing, the Complainant’s balance was $2,391.19 (Tr. 42; PECO Ex. 1).

DISCUSSION



Pursuant to section 332(a) of the Public Utility Code, 66 Pa. C.S. §332(a), the burden of proof is on the proponent of a rule or order.  In this proceeding, the Complainant is the proponent of a rule or order.  Therefore, the Complainant bears the burden of proving by a preponderance of the evidence that the Respondent has violated the Public Utility Code or a regulation or order of the Commission.  Se-Ling Hosiery v. Margulies, 364 Pa. 45, 70 A.2d 854 (1950).  The Complainant must show that the utility is responsible or accountable for the problem described in the complaint.  Feinstein v. Philadelphia Suburban Water Company, 50 Pa. P.U.C. 300 (1976).



The record in this proceeding must be reviewed to determine whether the Complainant has satisfied her burden of proof.  If the burden of proof has been satisfied, then it must be determined whether the Respondent has submitted evidence of “co-equal” value or weight to refute the Complainant’s evidence.  If this has occurred, the burden of proof has not been satisfied, unless the Complainant presented additional evidence.  Morrissey v. Pa. Dept. of Highways, 424 Pa. 87, 225 A.2d 895 (1967).



In addition to determining whether the Complainant has satisfied her burden of proof, care must be exercised to insure that the Commission’s decision is supported by substantial evidence. 2 Pa. C.S. §704.  The term “substantial evidence” has been defined by various Pennsylvania courts as such relevant evidence that a reasonable mind might accept as adequate to support a conclusion.  Substantial evidence is more than a mere trace of evidence or a suspicion of the existence of a fact sought to be established.  Norfolk & Western Ry. Co. v. Pa. P.U.C., 489 Pa.109, 413 A. 2d 1037 (1980); Murphy v. Dept. of Public Welfare, 85 Pa. Commonwealth Court 23, 480 A.2d 382 (1984).



Mrs. D’Ambrosia testified that she has lung cancer and was staying in New Jersey with her sister-in-law in 2002 (Tr. 7).  When she returned to her house in 2003, the Respondent said that she owed about $4,000 for electric service (Tr. 4, 7).  She has been paying an additional $60 a month, but she denies that she owes the extra money (Tr. 4, 7).



Mr. D’Ambrosia testified that his house was under surveillance by the FBI for two years because his son was under house arrest (Tr. 11).  He denied knowing the person who allegedly tampered with his meter (Tr. 11).  



Mr. D’ Ambrosia testified that his wife called him on his cell phone to come home because people were at the door (Tr. 16, 17).  He went home, went inside and got the dog and brought the dog outside (Tr. 17).  He told the Respondent’s representatives to wait because he has a very vicious bull dog (Tr. 14).  Mr. D’Ambrosia said that he had to take the dog out of the house while the men were there and he waited outside until they finished in the basement (Tr. 14, 15).  Although Mr. D’Ambrosia testified that his son was under house arrest, his son was not home when the PECO representatives came (Tr. 11, 15, 16).  Mr. D’Ambrosia said that his four year old grandson and his wife were in the house when the representatives came and they were the only ones in the house the entire time (Tr. 16).  He stated that the Respondent’s representatives went in the basement and changed the meter without saying anything (Tr. 14).


Mr. D’Ambrosia denied that there was a hole in his meter board (Tr. 11, 12, 57, 58).  He asked for someone to come out and show him the hole (Tr. 57-59).  Mr. Negron said that if the meter board has not been changed the hole is still there.  However, the hole is not visible because the meter is installed and the meter board is sealed (Tr. 57, 58).



The Respondent’s witness, Henry Negron, a revenue protection technician for the Respondent, testified that he and Jim Plunkett visited the Complainant’s house at 2409 S. Chadwick Street on February 26, 2003 (Tr. 20, 21; PECO Ex. 4).  They went to the property based on information provided by Mr. Wagner.  Mr. Negron explained that Mr. Wagner was an electrician who fixed meter boards so that all of the customer’s usage would not register.  He would charge between $60 and $80 to fix the meter board (Tr. 25).  He gave the federal authorities a list of all the properties that he worked on (Tr. 26).  The Complainant’s case is identified as a Wagner case on the Revenue Protection Theft Report because this property was on Mr. Wagner’s list (Tr. 26; PECO Ex. 4).  


On February 26, 2003, Mr. Negron completed a revenue protection theft report (Tr. 20; PECO Ex. 4).  Mr. Negron and Mr. Plunkett came to see if there was meter tampering and to change the meter, if necessary (Tr. 21).  Mr. Negron said that sometimes the people tell them to wait at the door when they knock.  If the lights go off and come back on, someone has taken the meter off and put it back on (Tr. 22; PECO Ex. 4).  When they rang the bell at the Complainant’s property, they were asked to wait (Tr. 22, 35).  Mr. Negron observed the lights going off and coming back on at the Complainant’s property on February 26, 2003 (Tr. 22, 35; PECO Ex. 4).  When he went in the Complainant’s basement, he did not see a seal on the meter and he saw a hole in the meter board.  The drill hole indicated that there was a switch that was removed before they saw the meter board (Tr. 23, 24; PECO Ex. 4).  The drill hole controls the switch to the meter that shuts the meter off and on (Tr. 24; PECO Ex. 4).  After they analyzed the situation, they concluded that there was tampering (Tr. 24; PECO Ex. 4).  They removed the meter with serial number 9G 3065117 and installed the meter with serial number 9U 4325910 (Tr. 24, 25; PECO Ex. 4).  They resealed the meter board before they left (Tr. 25; PECO Ex. 4).  



In response to questions about the meter, the respondent’s witnesses verified that both meters were automatic meter readers (Tr. 28).  The Complainant’s husband questioned why the old meter was not bought to the hearing (Tr. 28).  Mr. Negron said that he believes that the hole is still in the meter board (Tr. 32).  If the seal was opened on the new meter and a wire was placed in the hole, someone could tamper with the meter (Tr. 32).  However, the meter board is customer equipment (Tr. 33).  Therefore, Mr. Negron could not remove the meter board (Tr. 33).  Mr. Negron said that they did not tell the residents about the theft while they were at the property because they did not know who the owner was (Tr. 33, 34).


Mr. Negron could not remember who answered the door when he was at the Complainant’s property.  However, he remembered that the person asked them to wait (Tr. 35). 



The evidence in the record shows that the usage on the meter was significantly less prior to the meter change.  A review of the usage and the daily average usage is instructive. 

	Month
	Usage

2001
	DAU

2001
	Usage

2002
	DAU

2002
	Usage

2003
	DAU

2003
	Usage

2004
	DAU

2004
	Usage

2005
	DAU

2005

	Jan
	
	
	497
	16.0
	409
	12.3
	1346
	40.7
	1425
	43.1

	Feb
	
	
	507
	16.3
	347
	11.9
	1033
	34.4
	1183
	40.7

	March
	
	
	553
	19.0
	436
	15.0
	932
	33.2
	
	

	April
	
	
	496
	16.5
	768
10208
	28.4
30.4
	1050
	31.8
	
	

	May
	
	
	385
	12.0
	774
	26.6
	1115
	37.1
	
	

	June
	
	
	554
	18.4
	704
	23.4
	1834
	63.2
	
	

	July
	577
	19.2
	618
	20.6
	1362
	46.9
	2843
	86.1
	
	

	August
	739
	25.4
	747
	24.0
	2111
	63.9
	2826
	97.4
	
	

	Sept
	448
	13.5
	603
	20.1
	1846
	61.5
	2838
	94.6
	
	

	Oct
	403
	13.8
	539
	18.5
	1409
	48.5
	2312
	72.2
	
	

	Nov
	345
	11.8
	399
	12.4
	893
	28.8
	1189
	41.0
	
	

	Dec
	554
	17.3
	422
	14.0
	1038
	34.6
	1178
	39.2
	
	




Anthony Costello, a regulatory assessor for the Respondent, sponsored PECO Exhibit 1, the account statement for the Complainants (Tr. 28).  When the meter was installed, it was set to 0000.  The Respondent read the meter on March 26, 2003 and the reading was 00859.  The Respondent used 859 kilowatt hours in 28 days for a daily average usage of 30.6 (Tr. 45, 46; PECO Ex. 1, 2).  It should be noted that the meter was changed on February 26, 2003 which was approximately ten days before the regular meter reading/billing date.  The March 26, 2003 actual reading was also prior to the regular meter reading date.  (Therefore, the daily average usage of 30.6 kilowatt hours does not appear on PECO Exhibit 1 or the table on page 8 of this decision.)  With the exception of the periods ending May 5, 2003, June 4, 2003 and November 3, 2003, the Complainant’s daily average usage was more than 30.6 kilowatt hours after April 2003.  Between June 4, 2003 and February 3, 2005, the daily average usage ranged from a low of 28.8 kilowatt hours for the period ending November 2003 to a high of 97.4 kilowatt hours for the period ending August 4, 2004.  



Mr. Costello testified that by correspondence dated April 10, 2003, the Respondent informed the Complainant that meter tampering was found and that her bill was revised based on a daily average usage of 30.6 (Tr. 49, 50; PECO Ex. 2).  On April 10, 2003, the Respondent cancelled the Complainant’s bills between May 6, 2002 and April 1, 2003.  The bills totaled $811.31.  The Complainant was rebilled $793.11 for PECO and $585.89 for the supplier for a total of $1,379 (Tr. 43, 44; PECO Ex. 1). 



When there is meter tampering or theft of service, the Respondent is allowed to bill for up to four years.  Since the Respondent’s system only allows the Respondent to bill online for about a year, billing revisions for more than one year must be done manually (Tr. 44, 45).  The online billing revision occurred in April 2003.  The manual revision occurred on June 4, 2003.  As a result of the revision, $2,618.77 was added to the bill (Tr. 45; PECO Ex. 1, 2).



The Bureau of Consumer Services investigator concluded that the Respondent was permitted to rebill the complainant for the previously unbilled service due to meter tampering and that the Complainant should pay the current bill plus $60 a month on the outstanding balance (Tr. 51; PECO Ex. 3).  The Complainant complied with the Bureau of Consumer Services decision (Tr. 51; PECO Ex. 1, 3).



At the time of the hearing, the Complainant’s balance was $2,391.19 (Tr. 42; PECO Ex. 1).



It is undisputed that the meter was changed in April 2003 and that the usage under the first meter was substantially less than the usage after the second meter was installed.  The Complainant and her husband deny that someone tampered with their meter.  They attributed the increase in usage to the Complainant’s air conditioner and the fact that their son and his family were living with them.  The evidence shows that the daily average usage for January 2003 and February 2003 was 12.3 and 11.9 kilowatt hours, respectively.  This is less than the comparable period in January and February 2002 when the Complainant and her son’s family were not there.  Consequently, the Complainant’s explanation for the increase is not credible.  Even if they were not responsible for the tampering, it is clear from the evidence in the record that they were under billed.  


The Complainant failed to prove that the Respondent violated a Commission regulation, the Public Utility Code or its tariff by billing the Complainant for previously used service back to March 1999.  The Respondent’s use of the daily average usage of 30.6 kilowatts to rebill the Complainant was appropriate.  The Respondent’s revision of the previous bills was correct.  Therefore, the complaint is dismissed.


The Complainant is responsible for paying the outstanding balance.  Since there is no evidence in the record concerning the Complainant’s household income, the Commission cannot establish a payment arrangement.  See Section 1405 of the Public Utility Code, 66 Pa. C.S.A. §1405.  However, the parties can agree on a payment arrangement.

CONCLUSIONS OF LAW

1.
The Commission has jurisdiction over the parties and subject matter in this proceeding. 66 Pa. C.S. §701.


2.
That the Complainant has the burden of proof in this matter pursuant to 66 Pa. C.S. §332(a).



3.
That the Complainant failed to sustain her burden of proof. 

ORDER



THEREFORE,



IT IS ORDERED:



1.
That the complaint filed by Cheryl D’ Ambrosia against the PECO Energy Company at Docket F-01410739 is dismissed in its entirety.



2
That the Complainant is responsible for paying the outstanding balance.



3.
That the record in this case is marked closed.

Date:  August 9, 2005




___________________________________








Cynthia Williams Fordham







Administrative Law Judge
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