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This Initial Decision sustains the complaint filed by Teresa Martin (Ms. Martin) against the Equitable Gas Company (Equitable), at Docket No. C-20044157, and:  (a) directs Equitable to re-calculate Ms. Martin’s estimated final bill; (b) finds that Equitable failed to provide Ms. Martin with adequate and reasonable service; (c) imposes a civil penalty on Equitable in the total amount of $2,000.00; (d) directs Equitable to cease and desist from further violations of the Public Utility Code and the Commission’s regulations; and (e) directs Equitable to relocate the gas meter for Ms. Martin’s property.

HISTORY OF THE PROCEEDING


In her complaint, filed December 8, 2004, Ms. Martin alleged a high gas bill dispute, and that she did not have access to her gas meter.  Equitable’s answer was filed on January 12, 2005.  On February 17, 2005, the Chief Administrative Law Judge issued an Interim Order Setting Resolution Conference.  Pursuant to that Order, a report was submitted to the Mediation Unit.  By letter dated March 8, 2005, the parties were informed that the hearing in this place would be conducted, by telephone, on May 25, 2005.  I issued a Prehearing Order in this case on March 10, 2005.



The telephonic hearing was held as scheduled.  Ms. Martin, who was not represented by an attorney, appeared and testified in support of her complaint.  She did not submit any exhibits.  Equitable, represented by an attorney, presented two witnesses and submitted six exhibits, which were admitted into the record.  Briefs have not been filed in this case.  The record, consisting of the 37-page transcript of the hearing, and the six exhibits, was closed by order issued June 27, 2005.
FINDINGS OF FACT


1.
The Complainant in this case is Teresa Martin.  Ms. Martin’s address is 239 Plumtree Road, Springfield, MA 01118 (Tr. 8).



2.
The property that is the subject of this gas billing dispute is 412 Violet Way (the Violet Way property), Pittsburgh, PA 15220 (Tr. 8).



3.
The Respondent is Equitable Gas Company.



4.
Ms. Martin is complaining that the gas bills for the Violet Way property had been estimated from November of 2003 through April of 2004, when she received a final estimated bill.  She has not received a final actual bill for her gas usage at the Violet Way property (Tr. 8-9).



5.
In addition, Ms. Martin testified that, if, as Equitable informed her, it could not obtain access to read the gas meter at the Violet Way property, perhaps the gas meter should be moved (Tr. 8).



6.
Ms. Martin testified that she moved out of the Violet Way property on or about September 15, 2003 to report to work in Connecticut that month.  It is her testimony that the Violet Way property was vacant from that date until May 1, 2004 (Tr. 9).


7.
According to Ms. Martin, the gas meter for the Violet Way property is in the building at 412 South Main Street, Pittsburgh, PA 15220 (Tr. 9).



8.
Additionally, Ms. Martin referenced Eq. Ex. 2, and noted that the last actual reading of the gas meter for the Violet Way property was in November of 2003, and that the reading was lower than the previous year because it was vacant.  She also notes that the following estimated readings, although comparable to the prior year, are too high because the Violet Way property was vacant (Tr. 10).



9.
It is Ms. Martin’s position that if Equitable had obtained an actual meter reading between November of 2003, and April of 2004, she would not have been billed as much as she has for gas used in a vacant property (Tr. 10).



10.
It is Ms. Martin’s testimony that she added insulation to the Violet Way property, had siding placed on the property, and had new windows installed (Tr. 11).



11.
The house at the Violet Way property is as a “single-standing” row house, i.e., there are no units on either side of the house.  There are three floors in the house, including the basement (Tr. 11-12).



12.
Ms. Martin was the only person residing at the Violet Way property between December of 2001 and September of 2003.  She used Equitable’s gas service for heat, cooking, hot water, a dishwasher and a clothes dryer (Tr. 12-13).


13.
When Ms. Martin moved out in September of 2003, she did not have the gas service disconnected because she wanted the heat to remain on.  She testified that before she moved out, she disconnected the dryer and the stove, and set the thermostat for 50 degrees (Tr. 12).



14.
Ms. Martin purchased the Violet Way property in April of 2002.  She has retained ownership of that property and currently rents it to a tenant (Tr. 13-14).



15.
The final balance on Ms. Martin’s gas account for the Violet Way property is $579.24.  The account was finalized April 28, 2004 (Tr. 15-16; Eq. Ex. 1).



16.
According to Equitable’s records, less gas was consumed at the Violet Way property for the 12-month period between May of 2004 and April of 2005 in comparison to the prior comparable period between May of 2003 and April of 2004.  Further, between May of 2004 and April 2005 there was a greater Degree Day Deficiency, which normally would indicate a higher gas usage (Tr. 16-17; Eq. Ex. 2).


17.
According to Equitable, comparing the heating factor for the Violet Way property based on the gas usage between the actual meter reading of November of 2003 and the final estimate in April of 2004 for Ms. Martin, with the heating factor between the actual meter readings of November of 2004 and February of 2005 for the current tenant, indicates that Equitable estimated gas usage for the Violet Way property in an amount lower than the property has the potential to use (Tr. 18-19; Eq. Ex. 3).


18.
Equitable obtained an actual meter reading for the Violet Way property on February 24, 2005, by contacting the owner of the property at 412 South Main Street, which is the location for the meter for the Violet Way property, and scheduling an appointment to read the meter for the Violet Way property (Tr. 19-21; Eq. Ex. 5).



19.
Equitable prepared a final estimated bill for Ms. Martin for the Violet Way property, as of April 28, 2004, because its personnel were not able to gain access to the meter for that property, because the “mtr in bldg behind 412 no ans at any doors.” (Tr. 21; Eq. Ex. 5).



20.
On September 15, 2004, the Commission’s Bureau of Consumer Services (BCS) issued its determination on Ms. Martin’s informal complaint, at BCS Case No. 1596874.  In that determination, the BCS noted that it was Ms. Martin’s responsibility to provide access to the gas meter.  It dismissed the informal complaint and determined that Ms. Martin was responsible for the final bill, then in the amount of $679.24 (Tr. 21-22; Eq. Ex. 6).



21.
After the BCS determination, Ms. Martin made two $50.00 payments on her gas account for the Violet Way property.  The last payment made on this account was on October 6, 2004 (Tr. 24; Eq. Ex. 1).


22.
Equitable’s records indicate that there was a three percent increase in gas costs on January 1, 2004.  On April 1, 2004, the increase was “.10 percent and the STAS taxes.”  On April 2, 2004, there was a 2.3 percent increase with EAP surcharges; on July 1, 2004, there was a 2.8 percent increase in gas costs.  There was a 3.5 percent increase in gas costs on October 1, 2004.  On April 1, 2005, there was a 4.5 percent increase in gas costs (Tr. 23).


23.
A comparison of the gas usage for the period prior to September of 2003, when Ms. Martin testified she vacated the property can be made using the information in Eq. Ex. 1 (Tr. 23-24).


24.
An “Actual Itron” for meter readings shown on Eq. Ex. 1 does not indicate a remotely obtained meter reading.  An Itron is a device that a meter reader carries.  The meter reader must actually look at a gas meter and then manually enter the reading into the Itron (Tr. 24-25).


25.
In light of this dispute, Equitable performed a field survey of its facilities to see if there was an alternate way of providing service to the Violet Way property (Tr. 32).



26.
According to Equitable, it does have a main in Violet Way from which service could be provided directly to the Violet Way property.  However, doing so may require extensive piping on the part of Ms. Martin (Tr. 32-33).



27.
Equitable would extend a line from its main in Violet Way to the curb in front of the Violet Way property, and then from that point into the house to the meter.  The piping from the meter to the appliances would be Ms. Martin’s responsibility (Tr. 33).



28.
Equitable’s personnel did not gain access to the Violet Way property to do an extensive study of the inside piping that would be necessary if gas service were extended directly to that property.



29.
Equitable could, consistent with its rules, provide a gas meter at and to the Violet Way property, and eliminate the dispute with the meter for the Violet Way property being in 412 South Main Street (Tr. 32-33).

DISCUSSION
Section 332(a) of the Public Utility Code (Code), 66 Pa. C.S. §332(a), provides that the party seeking affirmative relief from the Commission has the burden of proof.  In alleging a high gas bill dispute, and requesting, among others, a determination of the amount she actually owes and moving the gas meter to the Violet Way property, it is clear that Ms. Martin is the party seeking affirmative relief from the Commission, and, therefore, has the burden of proof.  This means that she has the duty to establish a fact by a preponderance of the evidence, and must show that the utility is responsible or accountable for the problem described in the complaint.  Se-Ling Hosiery, Inc. v. Margulies, 364 Pa. 45, 70 A.2d 854 (1950); Feinstein v. Philadelphia Suburban Water Company, 50 PA PUC 300 (1976).  Additionally, care must be exercised to insure that the decision of the Commission is supported by substantial evidence in the record.  More is required than a mere trace of evidence or a suspicion of the existence of a fact sought to be established.  See, e.g., Section 704 of the Administrative Agency Law, 2 Pa. C.S. §704; Norfolk & Western Ry. Co. v. PA PUC, 489 Pa. 109, 413 A.2d 1037 (1980); Erie Resistor Corp. v. Unemployment Comp. Bd. of Review, 194 Pa. Superior Ct. 278, 166 A.2d 96 (1961); and Murphy v. Dept. of Public Welfare, White Haven Center, 480 A.2d 382 (Pa. Cmwlth 1984).

The high gas bills
In cases involving complaints that the bills for utility service are too high, the Commission has held that a customer establishes a prima facie case, sufficient to initially satisfy the burden of proof, upon the presentation of evidence establishing that:  (1) the number of occupants in the household has not changed; (2) the customer has a low potential for energy use; and (3) the customer’s billing history shows no previous abnormalities.  See, Waldron v. Philadelphia Electric Company, 54 PA PUC 98 (1980), and Replogle v. Philadelphia Electric Company, 54 PA PUC 528 (1980).  Upon the presentation by a customer of evidence tending to establish a prima facie case, the burden of going forward with the evidence, sometimes called the burden of persuasion, to rebut the evidence of the customer shifts to the utility.  However, evidence of meter accuracy, in and of itself, is not sufficient to rebut the prima facie case of the customer.  While the burden of persuasion may shift during a proceeding, the burden of proof never shifts.  It always remains on the party seeking affirmative relief from the Commission.  Milkie v. PA PUC, 768 A.2d 1217 (Pa. Cmwlth. 2001); Waldron, supra., and Replogle, supra.  In determining a customer’s potential for energy usage, all energy consuming appliances in a customer’s residence are to be considered in determining the potential for energy use, even though a customer testifies that some of the appliances are not used, or only used sparingly.  Riffe and Byrne v. Duquesne Light Company, Docket No. F‑8846680, entered April 19, 1989.



In the proceeding, Ms. Martin is disputing the gas bills between November 24, 2003 and April 28, 2004.  It is her contention that the gas bills for that period are high because the Violet Way property was vacant.  It is her uncontroverted testimony that from September 15, 2003, through April 28, 2004, the Violet Way property was vacant.  Before she vacated the Violet Way property, she disconnected the gas stove and clothes dryer and set the thermostat for the heating at 50 degrees.  She kept the gas service connected so the property would remain heated.  The other gas appliances apparently remaining connected were the hot water tank and dishwasher.  Additionally, between April of 2002, when she purchased the property, a three-story (including basement) single-standing row house, and September of 2003, she added insulation, had siding installed on the property and installed new windows.  During the time she resided at the Violet Way property, between December of 2001 and September of 2003, she was the only person residing there.


It is my opinion that the testimony of Ms. Martin is sufficient to establish the first two of the Waldron criteria.  A decrease in the number of occupants of a property is not inconsistent with Waldron.  Although there certainly has been a change in the number of occupants, the principle in Waldron is directed at those situations where the number of persons residing in a particular property has increased, as that tends to increase energy consumption.  Further, by reducing the number of occupants of the Violet Way property to zero, it is my opinion that Ms. Martin has established that her potential for energy usage during the disputed period September of 2003 through April of 2004 was low.



Given the brief time that Ms. Martin resided at the Violet Way property, December of 2001 to September of 2003, and the brief time for which she was the billing responsible party for that property, January of 2002 through April of 2004, there is only one comparable prior period with which to compare the gas usage during the disputed period, and that is the period of September of 2002 through April of 2003.  However, for completeness, a comparison could be made of the period between May of 2002 through April of 2003, May of 2003 through April of 2004.  


In high bill complaint proceedings, it is the utility, Equitable in this case, which generally provides the evidence pertaining to a complainant’s billing history.  Ms. Martin’s billing history is shown on Eq. Ex. 1.  In attempt to show that there were no abnormalities, Equitable submitted a usage comparison, Eq. Ex. 2.  However, comparing the account history from Eq. Ex. 1 with the usage comparison on Eq. Ex. 2, it is clear that Eq. Ex. 2 has been mislabeled.  The column headed “2004-05 MCF USED”, should have read “2004-03 Mcf Used”, and the column headed “2003-04 MCF USED”, should have read “2003-02 Mcf Used”.  This is clear from the row reading “April 11.8 FE 10.3 E”.  The final estimated reading was taken in April of 2004, as shown on Eq. Ex. 1, and, not April of 2005, as indicated on Eq. Ex. 2.  Further, as a result of the final estimated bill, she would have not had any usage for May of 2004 through March of 2005.  Lastly, the cancelled billing for 10.3 Mcf based on an estimated reading occurred in April of 2003.


In addition to, what I perceive to be the column labeling errors, the inclusion of the cancelled bill for April of 2003 on Eq. Ex. 2, does not result in a comparison of two 12-month billing years.  There is the 12-month period for what I believe to be May of 2003 through April of 2004, ending with the Final Estimated Bill.  However, there is only 11 months of billing data for what I believe to be the billing period of May of 2002 through May of 2003.



Therefore, in attempt to compare two 12-month billing years, in light of the cancelled bill for April of 2003, and using the information presented in Eq. Ex. 1, I have prepared the following table:

	Service

To
	Mcf
	Reading
	Degree

Days
	Service

To
	Mcf
	Reading
	Degree

Days

	04-29-02
	 10.5
	E
	  379
	04-29-03
	 10.3
	E
	  402

	05-29-02
	   2.2
	A
	  259
	05-28-03
	   9.4
	A
	  568

	06-27-02
	   2.7
	E
	    20
	06-27-03
	   2.9
	E
	    73

	07-26-02
	   1.7
	A
	
	07-28-03
	   1.4
	A
	

	08-27-02
	  2.2
	E
	
	08-27-03
	   2.2
	E
	

	09-25-02
	   2.1
	A
	    20
	09-25-03
	   2.4
	E
	    31

	10-24-02
	   7.1
	E
	  275
	10-24-03
	   9.0
	E
	  363

	11-23-02
	 16.1
	A
	  633
	11-24-03
	   3.2
	A
	  463

	12-30-02
	 32.2
	E
	1251
	12-30-03
	 24.4
	E
	1108

	01-28-03
	 36.5
	A
	1219
	01-29-04
	 26.5
	E
	1092

	02-28-03
	 29.8
	E
	1120
	03-01-04
	 24.4
	E
	1104

	03-28-03
	   9.8
	A
	  644
	03-30-04
	 16.1
	E
	  625

	
	
	
	
	04-28-04
	 11.8
	FE
	  436


Totals
       152.9


5820

           133.7


   5863
As shown on this table, there were 43 more degree days for the 12-month billing year following March 28, 2003, and, thus, slightly colder, by approximately 1.0%, than for the prior 12-month billing year.  At the same time, however, there was 19.2 Mcf, or about 12.6%, less gas billed for during this slightly colder period.


Comparing the period between September 25, 2003 and March 30, 2004, with the prior comparable period, there were 4,786 Degree Days for the 2003/2004 period and 5,162 Degree Days for the 2002/2003 period, indicating that it was approximately 7.3% warmer in 2003/2004 than it had been for 2002/2003.  During this same 2003/2004 period, Ms. Martin was billed for 106 Mcf of gas usage at the Violet Way property.  For the comparable 2002/2003 period, she had been billed for 133.6 Mcf of gas usage at the Violet Way property.  This is a difference of 27.6 Mcf less gas used during the 2003/04 disputed period than had been used for the comparable period in 2002/03, a reduction of approximately 21%.


During the disputed period, the only actual meter reading was obtained for service to November 24, 2003.  As shown on Eq. Ex. 1, this was a 31-day billing period with 3.2 Mcf of gas usage, approximately 0.103 Mcf per day (3.2 ÷ 31), and 463 Degree Days.  The prior comparable billing period, also based on an actual meter reading, was for service to November 23, 2002.  This was a 30-day billing period with 16.1 Mcf of gas usage, approximately 0.537 Mcf per day (16.1 ÷ 30) and 633 Degree Days.  This indicates that although it was approximately 27% warmer in November of 2003 than in November of 2002 (633 – 463 = 170 ÷ 633 = 26.9), gas usage at the Violet Way property in November of 2003 was only 20% (3.2 Mcf ÷ 16.1 Mcf  = 19.9%) of what it had been in November of 2002.  That is to say that for the actual meter reading for service to November 24, 2003, she used 80% less gas than for the actual meter reading for service to November 23, 2002, although it was only 27% warmer in November of 2003 than November of 2002.


In my opinion the actual meter reading for service to November 24, 2003, gives an accurate picture of gas usage at the vacant Violet Way property, with the heat left on, and the thermostat set at 50 degrees.  It is also my opinion that the record in this case establishes that Ms. Martin has satisfied the burden of proving that Equitable had over estimated its bills for gas usage at the Violet Way property between December of 2003 and April of 2004, because the estimated usage is inconsistent with a vacant property.  The fact that Equitable calculated Ms. Martin’s final bill based on an estimated, rather than an actual meter reading, means that the amount by which Equitable has over billed Ms. Martin must, of necessity, be estimated using the evidence in this record.


It is my opinion that the actual meter reading for service to November 24, 2003, should be used as a proxy in estimating the amount by which Equitable over estimated gas usage at the Violet Way property from “service to December 30, 2003”, through “service to April 28, 2004”.  It is my opinion that each of these monthly estimates of gas usage should be reduced by 80%.  Further, Equitable should recalculate the estimated bills for each of these five billing periods to reflect the reduced estimated usage at the rates then in effect for each of these billing periods.  Equitable should then issue a new final bill to Ms. Martin based on this 80% reduction of estimated gas usage between “service to December 30, 2003” and “service to April 28, 2004”.  The amount of this new final estimated bill shall be reduced by any payments on Ms. Martin’s account received by Equitable after the BCS determination of September 15, 2004, at BCS Case No. 1596874.  


Any resulting credit shall be refunded by Equitable within 30 days of the Commission’s decision in this case.  Any remaining balance shall be paid by Ms. Martin within 40 days of the Commission’s decision in this case.  Under the facts of this case, I believe it appropriate to provide her with a brief, additional period of time, especially considering the she currently resides in Massachusetts.
Estimated monthly billings and estimated final bill


Chapter 56 of the Commission’s regulations, pertaining to standards and billing practices for residential utility service, 52 Pa. Code §§56.1, et seq., defines billing month, in pertinent part in Section 56.2, as:

A period of not less than 26 and not more than 35 days except in the following circumstances:




*

*

*


(ii)
A final bill due to discontinuance may be less than 26 days or greater than 35 days but may never exceed 42 days.  In cases involving terminations, a final bill may be less than 26 days.

Chapter 56 also contains provisions for estimated billings for utility service.  These provisions, at Section 56.12(2), (3) and (4) provide that:
(2)
Estimates for bills rendered on a monthly basis.  If a utility bills on a monthly basis, it may estimate usage of service every other billing month, so long as the utility provides a ratepayer with the opportunity to read the meter and report the quantity of usage in lieu of the estimated bill.  The resulting bills shall be based on the information provided, except for an account where it is apparent that the information is erroneous.


(i)
Upon the request of the ratepayer, the utility shall, at least annually, provide preaddressed postcards on which the ratepayer may note the reading.  The utility shall provide additional preaddressed postcards on request.

(ii)
The utility may establish due dates by which the postcards shall be received for a bill to be based upon the meter reading of the ratepayer or occupant.  If the reading of a ratepayer is not received by that due date, the utility may estimate the quantity of usage.

(3)
Estimates permitted under exigent circumstances.  A utility may estimate the bill of a ratepayer if extreme weather conditions, emergencies, equipment failure, work stoppages or other circumstances prevent actual meter reading.

(4)
Estimates when utility personnel are unable to gain access.  A utility may estimate the bill of a ratepayer if utility personnel are unable to gain access to obtain an actual meter reading, as long as the following apply:


(i)
The utility has undertaken reasonable alternative measures to obtain a meter reading, including, but not limited to, the provision of preaddressed postcards upon which the ratepayer may note the reading or the telephone reporting of the reading.


(ii)
The utility, at least every six months, or every four billing periods for utilities permitted to bill for periods in excess of 1 month, obtains an actual meter reading or ratepayer supplied reading to verify the accuracy of the estimated readings.


(iii)
The utility, at least once every 12 months, obtains an actual meter reading to verify the accuracy of the readings, either estimated or ratepayer read.

In addition, Section 56.14, pertaining to previously unbilled utility service, provides that a utility may render a make-up bill for previously unbilled utility service resulting from the utility’s billing error, a meter failure, leakage not reasonably detected, loss of service, or four or more consecutive estimated bills.



As previously noted, the property which is the subject of this complaint proceeding is 412 Violet Way, and the gas meter for the Violet Way property is physically inside the property at 412 South Main Street (Tr. 9, 19 and 32).  



The statement of Ms. Martin’s account with Equitable (Eq. Ex. 1) clearly establishes that, with few exceptions, Equitable obtained an actual reading of the gas meter for the Violet Way property every other month, between January 16, 2002, when service was initiated, through November 24, 2003, the last actual meter reading obtained for Ms. Martin’s account.  That was after Ms. Martin vacated the Violet Way property in September of 2003 to begin employment in Connecticut.  No explanation was made in this record as to how Equitable’s ability to obtain access to 412 South Main Street to read the gas meter for the Violet Way property ceased after November of 2003.  Ms. Martin having vacated the Violet Way property in September of 2003 to accept employment in Connecticut is not a satisfactory explanation, since the last actual meter reading was obtained in November of 2003, after she had been gone from the Violet Way property for approximately two months.


With respect to obtaining a final meter reading for Ms. Martin’s account, Equitable’s witness testified, as to Eq. Ex. 4 that it is a copy of the work order.  The name is the current ratepayer and the address is the Violet Way property, and the appointment date is April 28, 2004.  At the bottom there is a notation that says the meter is in the building behind 412, no answer at any doors.  This was the final reading for Ms. Martin and the initial reading for the current ratepayer at the Violet Way property.  The purpose of the Exhibit was to show that Equitable attempted to obtain an actual meter reading but was unable to do so.



Equitable Exhibit 3, which, as noted earlier, I decline to consider in this case, contains some gas usage information pertaining to Ms. Martin’s tenant at the Violet Way property, and who is also a customer of Equitable.  Specifically, that document contains information for that tenant/customer between actual meter readings in November of 2004, and February of 2005.  No explanation was given how Equitable was able to obtain the actual Itron meter reading of November of 2004
.  However, as to the actual meter reading information shown on that document for 2/24/05, Equitable’s witness testified that:

Q.
Anything else that you’d like to add with regard to Exhibit EQ-3, Ms. Claudon?


A.
Yes.  That actual reading on the current tenant, February 24th, ’05, that’s the reading I obtained by use of finding the new owner and scheduling an appointment and reading the meter.


Q.
Now, when you say the new owner, who are you referring to, Ms. Claudon, the new owner of what property?


A.
The owner of where the meter is located.


Q.
Do you know where that is?


A.
It’s in 412 South Main Street.

Transcript of hearing of May 25, 2005, at 19.


It appears from the above-quoted portion of the transcript that Equitable found it appropriate to contact the owner of the property at 412 South Main Street to schedule an appointment to read the meter for the Violet Way property so that it could prepare and present the information in its Exhibit 3.  However, it did not find it appropriate to contact the owner of 412 South Main Street to obtain a meter reading for the Violet Way property when Ms. Martin requested a final reading.


With respect to obtaining the meter reading for service to April 28, 2004, Ms. Martin questioned Equitable’s witness, as follows (Tr. 26-29):

Q.
So whose responsibility is it to get you to get to that final reading?

A.
Equitable Gas fulfilled their responsibility by attempting to read the meter and we were unable to read a meter, so we are then, we were responsible to take you out of billing with an estimate.  We did fulfill that responsibility.


Q.
Another question is, as you can see in the Exhibit 1, you have so many that are actual with this Itron or whatever, the actual meter reading.  Why was it never a problem to get an actual meter reading prior to when I asked you for an actual, especially an actual final reading?


A.
To my knowledge, when we have an actual reading there was access at the building in the rear.


Q.
Okay.  And now you’re saying there’s no access to that building?


A.
There was no access when we attempted your final reading.


Q.
You don’t go, you don’t try to gain access to that, you just knock on the door and see if anybody will let you in?


A.
He noted on there that he knocked on all doors.

Q.
Correct.  That’s all you do to get access to a building, you don’t call the owner to possibly get access to that building?


A.
No.  The servicemen in the trucks don’t pick up their phone and they don’t have a property report and they don’t have an owner’s phone number.


Q.
I understand that.  But when I called Equitable Gas to get a final reading, you don’t set something up to make sure there’s access for when your servicemen will be out there?


A.
We schedule the final reading.


Q.
With whom?


A.
We scheduled it with yourself and with your tenant.


Q.
But why would you schedule it with us when we have no access to that meter?


A.
Well, we, in certain situations when it’s warranted, we, when the customer agrees, we even just estimate final bills.  Our tariff provides for not even attempting to read the meter if the meters are read.  If there are meters that are read every other month and there is no problem and a new customer calls for service and they want service, we ask them if we can estimate them in the billing and give them the opportunity to take a customer reading.



In your case that wasn’t the case.  We scheduled and we attempted to take a reading.  Now the PUC rules and regulations require that if we attempt to read the meter, even if we can’t get a meter reading, we are required to estimate you out of billing.



We can’t keep you in billing and say, okay, you’re going to stay there until we can get a reading.  No.  We have to take you out of billing, and we fulfilled our requirement.  We attempted to read the meter.  We could not get a reading.  So we estimated.


Q.
Thanks for the information.  But my question was, why would you schedule the reading with me or the tenant when the meter is actually not in my building?  Why wouldn’t you schedule the reading with the person whose building the meter is actually in?


A.
I think that you scheduled the final reading.  The customer scheduled the final reading.  Equitable Gas didn’t decide to finalize your account.


Q.
Right.  I asked for a final reading.  But I also stated that I don’t have access to that meter.  I have been complaining actually months prior to this that I had no access to this meter and I needed Equitable to get access to that meter because it’s their meter.  I have no access to that meter.  So my question is, why wouldn’t you — 

A.
I have a contact log from April 15th, ’04.  Teresa Martin requested a final reading April 30th.  She gave instructions for entry through the front house at 412 Main Street, claims the meter is there.  She said to take the front entrance down the hall to the basement door to the meter.



So our serviceman did attempt to read the meter and he went one step further and knocked on all the doors.  There are eight meters.  There are four meters in 410 South Main and four meters in 412 South Main.  He knocked on all the doors.  And you gave instructions for him to go to that building and knock on the doors and he did that.  There was no access, and our company is required to estimate you out of billing.



The testimony given by Equitable’s witness in response to the questions of Ms. Martin contains an inconsistency.  At page 27 of the Transcript, Equitable’s testified that Equitable schedules final meter readings, while at page 28 of the Transcript, the witness testified that the customer scheduled the final meter reading.  Further, there is no explanation in this record why, if Ms. Martin requested a final meter reading for April 30th and gave instructions how to obtain access to the meter to obtain the final reading (Tr. 28-29), Equitable dispatched its service personnel to take final meter reading on April 28, 2004 (Eq. Ex. 4).  Lastly, in my opinion the witness never answered Ms. Martin’s basic question:

why didn’t Equitable, knowing that the meter for the Violet Way property was in 412 South Main Street, contact the owner of 412 South Main Street to make sure there would be access to obtain a final reading of the gas meter for the Violet Way property.


It is my opinion that the Commission’s regulations in Chapter 56 do not specifically permit a utility to render an estimated final bill.  Further, the issuance of an estimated final bill, under the facts of this case, precluded Equitable from determining whether there was any liability on the part of Ms. Martin for previously unbilled utility service, as Equitable had issued four consecutive estimated monthly billings prior to the estimated final bill.  52 Pa. Code §56.14.


It is also my opinion that Equitable failed to undertake reasonable alternative measures to obtain an actual final reading of the gas meter for the Violet Way property, as required by 52 Pa. Code §56.12(4)(i), by not contacting the owner of 412 South Main Street, the location of the gas meter for the Violet Way property, to gain access to the meter.



Under the facts of this case, it is my opinion that:  (a) Equitable’s use of an estimated final bill; (b) its failure to contact the owner of 412 South Main Street for access to read the gas meter for the Violet Way property; and (c) its dispatch of its serviceman to obtain a final meter reading for the Violet Way property on April 28, 2004, when its records establish that Ms. Martin requested the final meter reading for April 30, 2004, constitutes a failure on the part of Equitable to provide Ms. Martin with adequate and reasonable service, in violation of Section 1501 of the Code, 66 Pa. C.S. §1501.  Accordingly, and as permitted by Section 3301 of the Code, 66 Pa. C.S. §3301, Equitable should be assessed a civil penalty in the amount of $1,000.00 for its failure to provide Ms. Martin with adequate and reasonable service with respect to obtaining an actual final reading of the gas meter for the Violet Way property.

Access to the gas meter


In Chapter 59 of the Commission’s regulations, pertaining to gas service, 52 Pa. Code §59.1, et seq., Section 59.24, pertaining to access to meters and discontinuance of service, provides, in pertinent part, that:

(a)
Access to meters.  Each public utility shall at reasonable times have access to meters, service connections and other property owned by it on the premises of customers, for purposes of maintenance, operation and meter reading.  Neglect or refusal on the part of customers to provide reasonable access to their premises for the purposes shall constitute sufficient cause for discontinuance of service.  (Emphasis added).


At the hearing in this case, the following exchange took place during Ms. Martin’s cross-examination of Equitable’s witness:


Q.
Okay.  I understand all that.  But I had been complaining prior to this that I had no access to that meter and I complained on the final meter reading that I had no access to that meter and that it was in a different building, it was a completely different building, and I had no idea whether the serviceman was going to have access to that meter.



But my thing is and I had stated to Equitable Gas why can’t you have access to that meter because it is your meter.  The person told me that they will get to that meter, they will be able to read that meter.  So I told them where it was located and how to get to it once they were able to gain access to that building, not that they were going to easily walk through the door.  I told them how to get to it once they gained access to that building.

A.
I can only give you the facts that I see here.  I’m sorry.


Q.
I just wanted to, you know, make a statement that I had been complaining that I could not get access to that meter and I stated that I could not get access and I wanted them, Equitable Gas, obviously to get access to that meter.


A.
That’s what started your informal complaint and we advised you of your right to file an informal complaint and that’s where we ended up and BCS closed your informal complaint.


Q.
Well, it started – 


A.
But you are responsible to provide access and so now we are at the hearing.

Transcript, at 29-30.


The testimony of Equitable’s witness is correct in those situations where the gas meter is on the premises of the customer.  In such situations, as the customer has control of the premises, the customer has control over access to the gas meter, and, thus, is held responsible for providing reasonable access to the meter to the utility’s personnel.



However, that testimony is not correct under the facts of this case because the gas meter is not on the Violet Way premises of the customer, Ms. Martin, but is physically on the premises, 412 South Main Street, of a third party, and Equitable knew that the gas meter for the Violet Way property was physically at 412 South Main Street.  Ms. Martin had no control over the premises on which Equitable’s meter is located.  Thus, she had no control over access to that property or to the gas meter for her Violet Way property.  Accordingly, it is wrong for Equitable to try to hold her responsible for its failure to obtain access to 412 South Main Street to obtain actual readings of the gas meter for the Violet Way property.


The Commission’s regulations clearly provide that a utility, such as Equitable, is to have reasonable access to its property, including meters for the purpose of meter reading.  Where, as in this case, that meter is not on the property of the customer, but is physically on the property of a third party, it is my opinion that it is the responsibility of Equitable to make arrangements with the owner of the premises on which the gas meter for the Violet Way property is situated for access to that premises for the purpose of reading the meter for the Violet Way property, as it did to obtain the information it used to prepare its Exhibit 3.


In my opinion, Equitable’s failure to make arrangement with the owner of 412 South Main Street for access to that property for the purpose of obtaining actual readings of the meter for the Violet Way property, including the purpose of obtaining a final actual reading of that meter, constitutes a failure on the part of Equitable to provide Ms. Martin with adequate and reasonable service, in violation of Section 1501 of the Code, 66 Pa. C.S. §1501.  Accordingly, and as permitted by Section 3301 of the Code, 66 Pa. C.S. §3301, Equitable should be assessed a civil penalty in the amount of $1,000.00 for its failure to provide Ms. Martin with adequate and reasonable service with respect to its failure to use reasonable alternative measures to obtain access to 412 South Main Street to obtain an actual final reading of the gas meter for the Violet Way property.

Relocation of the gas meter


According to Ms. Martin’s testimony, she had asked Equitable about moving the gas meter because she had no right to the building housing the meter, and if Equitable can’t get access to that meter, then something should be done (Tr. 8).



At the hearing of May 25, 2005, Equitable presented, as one of its witnesses, the operations supervisor of its Region 8, encompassing the Violet Way property.  The witness testified that he had been instructed to visit the Violet Way property to see if there was an alternative to supplying gas to that property to eliminate the dispute in this case where the meter currently is in 412 South Main Street.  He had one of his crews verify that there is an Equitable gas main on Violet Way in front of Ms. Martin’s property, which could provide access to the Violet Way property.  The witness testified that, according to Equitable’s rules and regulations, the owner is responsible for the piping to the inlet of the meter and then from the outlet of the meter to the appliances inside of the property.  He did not gain access to the Violet Way property to do an extensive study (Tr. 32-33).


At the conclusion of his direct examination, I asked a clarifying question.  My question and the witness’ answer are:


JUDGE MEEHAN:  Let me just see if I can understand the situation.  Would I be correct that Equitable would extend a line from its main to the curb in front of 412 Violet Way and then from that point into the house to the meter and from the meter to the appliances it would then be the responsibility of the customer?


THE WITNESS:  That is correct, Your Honor.



Under the facts of this case, it is my opinion that Equitable should be required, at its cost and expense, to install all the necessary facilities, including service lines, curb box or stop, and gas meter, between its gas main on Violet Way and Ms. Martin’s Violet Way property that is the subject of this complaint proceeding, so that metered gas service is provided directly from its main on Violet Way to Ms. Martin’s Violet Way property that is the subject of this complaint proceeding.  Further, in installing the necessary service lines, meter, etc., Equitable shall set the meter to be placed on the Violet Way property in such a location to minimize, to the greatest extent possible, the costs of any necessary alteration of the existing house piping in the Violet Way property.  Any required alteration of the existing house piping in the Violet Way property to connect to the meter to be set by Equitable will be the responsibility of Ms. Martin.


Upon completion of the installation of the facilities necessary to provide metered gas service from the gas main on Violet Way to Ms. Martin’s Violet Way property, and the connection of the house piping to said facilities, Equitable shall remove the meter for the Violet Way property that is currently in 412 South Main Street, and to cap the service line for that meter or disconnect the service line for that meter from its gas main.
CONCLUSIONS OF LAW


1.
The parties to and subject matter of this high bill complaint proceeding are properly before the Commission.



2.
Ms. Martin, the person seeking affirmative relief from the Commission, has the burden of proof.



3.
Ms. Martin has satisfied the burden of proving that Equitable over estimated her gas usage for the months of December of 2003, and January through April of 2004.



4.
Equitable should be required to recalculate Ms. Martin’s estimated final bill using the actual meter reading of November 24, 2003, as a proxy for the estimated bills of December of 2003, and January through April of 2004.



5.
Ms. Martin has satisfied the burden of proving that Equitable failed to provide her with adequate and reasonable service by failing to obtain an actual final reading of the gas meter for her Violet Way property.



6.
Equitable should be assessed a civil penalty in the amount of $1,000.00 for its failure to provide Ms. Martin with an actual final reading of the gas meter for her Violet Way property.



7.
Ms. Martin has satisfied the burden of proving that Equitable failed to provide her with adequate and reasonable service by failing to use reasonable alternative measures to obtain access to 412 South Main Street to obtain an actual final meter reading of the gas meter for Ms. Martin’s Violet Way property.


8.
Equitable should be assessed a civil penalty in the amount of $1,000.00 for its failure to provide Ms. Martin with adequate and reasonable service by its failure to use reasonable alternative measures to obtain access to 412 South Main Street to obtain an actual final reading of the gas meter for her Violet Way property.



9.
Under the facts of this case, Equitable should be required, at its cost and expense, to install the necessary service lines, curb box or stop, and meter between its gas main on Violet Way and Ms. Martin’s Violet Way property, and in such a manner as to minimize the costs to Ms. Martin associated with any necessary alteration of the house piping in the Violet Way property to connect to the new meter to be installed by Equitable.



10.
After the installation of all facilities to provide the Violet Way property with metered gas service directly from Equitable’s gas main on Violet Way and the connection of the Violet Way property thereto, Equitable should be required to remove the gas meter currently serving the Violet Way property from the premises at 412 South Main Street, and to cap or disconnect the service line to that existing meter.

ORDER


THEREFORE,



IT IS ORDERED:



1.
That the complaint of Teresa Martin against Equitable Gas Company, at Docket No. C-20044157, is sustained.



2.
That, within 15 days of the date on which the Commission’s Order in this case is entered, Equitable Gas Company shall tender to Teresa Martin an adjusted estimated final bill.  The adjusted estimated final bill shall be computed by recalculating the five estimated gas bills for “service to” December 30, 2003, January 29, 2004, March 1, 2004, March 30, 2004, and April 28, 2004, resulting from the reduction of the estimated gas usage on each of these bills by 80% and applying the appropriate gas rate in effect at the time each of these bills was originally issued to Teresa Martin.  The amount of the adjusted estimated final bill shall be reduced by any payments received by Equitable Gas Company for the account of Teresa Martin after the issuance of the determination of the Bureau of Consumer Services on September 15, 2004, at BCS Case No. 1596874.


3.
That, within 30 days of the date on which the Commission’s Order in this case is entered, Equitable Gas Company shall refund to Teresa Martin any credit balance on her account resulting from the calculation of the adjusted estimated final bill, in accordance with Paragraph 2, above.



4.
That, within 40 days of the date on which the Commission’s Order in this case is entered, Teresa Martin shall pay to Equitable Gas Company any remaining unpaid balance on her account after the calculation of the adjusted estimated final bill, in accordance with Paragraph 2, above.



5.
That, within 30 days of the date the Commission’s Order in this case is entered, and pursuant to Section 3301 of the Public Utility Code, 66 Pa. C.S §3301, Equitable Gas Company shall pay a civil penalty in the amount of $2,000.00, by certified check or money order made payable to:




Pennsylvania Public Utility Commission




P.O. Box 3265




Harrisburg, PA 17105-3265



6.
That Equitable Gas Company shall cease and desist from further violations of the applicable provisions of the Public Utility Code, 66 Pa. C.S. §§101, et seq., and the regulations of the Commission, 52 Pa. Code §§1.1, et seq.


7.
That, within six months of the date on which the Commission’s Order in this case is entered, Equitable Gas Company, at its sole cost and expense, shall install all necessary facilities, including service lines, meter, etc., between its gas main on Violet Way and the property of Teresa Martin at 412 Violet Way so as to provide metered gas service to that property directly from the gas main on Violet Way.



8.
That Equitable Gas Company shall set and install the new gas meter at 412 Violet Way in such a location as to minimize, to the greatest extent possible, any costs that might be incurred by Teresa Martin for any necessary alteration of the house piping at 412 Violet Way to connect to the new gas meter.


9.
That, upon the installation of the facilities and connection of 412 Violet Way to such facilities, in accordance with Paragraphs 7 and 8, above, Equitable Gas Company shall remove the gas meter for 412 Violet Way from the premises at 412 South Main Street, and cap or disconnect the service line to that existing gas meter.

Date:  August 9, 2005
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Administrative Law Judge
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� I give no weight to Eq. Ex. 3, as it pertains to a period of time after Ms. Martin vacated the Violet Way property, and it mixes her usage history with that of a different ratepayer and customer of Equitable.  Differences involving the number of persons occupying the property, as well as differences in energy consumption negate the use of a subsequent customer’s consumption to establish the accuracy of bills rendered to a previous customer, such as the Complainant.


� Nor is there any explanation of the difference, if any, between an actual Itron meter reading and an actual meter reading.  Since the meter reader must physically read the meter to enter the data into the Itron device, I consider an actual Itron reading and an actual reading to be the same for the purposes of this case.
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