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OPINION AND ORDER

BY THE COMMISSION:

Before the Commission for consideration and disposition are: (1) a Petition filed June 14, 2005, by Penelec, to Reopen the Record and Suspend the Exceptions Period; and (2) the Exceptions of Pennsylvania Electric Company (Penelec) filed on June 20, 2005, to the Initial Decision of Administrative Law Judge (ALJ) Michael A. Nemec, which was issued on May 31, 2005.  On August 9, 2005, James H. Anders (Complainant) filed an Answer to Penelec’s Petition.  No Reply Exceptions were filed by the Complainant.
History of Proceeding

In his Formal Complaint (Complaint) filed July 16, 2004, the Complainant stated that Penelec had charged him $661.00 to establish electric service to his new house.  He alleged that the charge was improper under Penelec’s tariff and asked for a refund.  Penelec filed a timely Answer on August 16, 2004, denying the material allegations of the Complaint.  Along with the Answer, Penelec filed a New Matter stating that its actions relative to the Complaint were at all times reasonable and consistent with its existing retail service tariff, the Code and applicable Regulations.  (Ans. at 3).

A telephonic initial hearing was held on February 24, 2005 in Pittsburgh, Pennsylvania.  The Complainant appeared pro se.  Penelec was represented by counsel.  The resulting record consists of a 48-page transcript of the testimony and two Penelec exhibits.  The ALJ sustained the Complaint and recommended that Penelec refund the Complainant’s payment.  No Briefs were filed.  (I.D. at 1).
As noted, on June 14, 2005, Penelec filed its Petition to Reopen the Record and Suspend the Exceptions Period in this proceeding, and subsequently filed Exceptions to the ALJ’s Initial Decision on June 20, 2005.  The Complainant filed an Answer to the Petition on August 9. 2005, but did not file Reply Exceptions.  The Petition and Exceptions of Penelec shall be addressed in this Opinion and Order.
Discussion

In his Initial Decision, the ALJ drew twelve Findings of Fact (I.D. at 2, 3) and reached four Conclusions of Law (I.D. at 7).  We shall incorporate herein by reference and adopt the ALJ’s Findings of Fact and Conclusions of Law unless they are either expressly or by necessary implication overruled or modified by this Opinion and Order.


We are not required to consider expressly or at great length each and every contention raised by a party to our proceedings.  University of Pennsylvania, et al. v. Pennsylvania Public Utility Commission, 485 A.2d 1217, 1222 (Pa. Cmwlth. 1984).  Any exception or argument that is not specifically addressed herein shall be deemed to have been duly considered and denied without further discussion.
1.
Penelec’s Exceptions to Initial Decision
In its Exceptions, Penelec restated its reasons for requesting a reopening of the record in this proceeding and seeks to reverse the ALJ’s finding that Rule 7 of its tariff is discriminatory and thus violates Section 1502 of the Public Utility Code, 66 Pa. C.S. § 1502.  Penelec again states that the ALJ relied upon what he perceived was a lack of any basis for the distinction within Rule 7 regarding the span allowance for public versus private rights-of-way and also asserts that given the ALJ’s sua sponte inclusion of this issue, the Company was denied its due process rights.  (Exc. at 1 and 3).  As noted, Penelec does not, however, except to the ALJ’s Initial Decision on the issue of the proper span allowance to be granted in this proceeding nor does it challenge the ALJ’s recommendation regarding the granting of a refund to the Complainant.

Disposition:


We agree with Penelec’s Exceptions with regard to the ALJ’s Initial Decision wherein he incorrectly concluded in Conclusion of Law No. 4 that “[t]he record discloses that Pennsylvania Electric Company’s Rules and Regulations on line extensions unreasonably discriminate between line extensions over private rights-of-way and public rights-of-way, and thus violates provisions of Section 1502 of the Public Utility Code, 66 Pa. C.S. §1502.”  Our review of Penelec’s tariff regarding public and private rights-of-way indicates that the language is clear, unambiguous, and non-discriminatory and, therefore, Penelec’s tariff is not in violation of Section 1502 of the Public Utility Code.  Accordingly, we shall reverse the finding of the ALJ on this matter.
2.
Penelec’s Petition to Reopen the Record and Suspend the Exceptions Period

As noted, on June 14, 2005 Penelec filed a Petition to reopen the record and suspend the Exception period for the instant case.  Paragraph 13 of Penelec’s Petition states:

In the current proceeding, the public interest requires that the Commission reopen the record and allow Penelec to submit evidence on the distinction in Rule 7 between span allowances for line extensions in public versus private rights-of-way.  The ALJ found against Penelec, in part, based upon what he perceived was a lack of any rationale for this distinction.  However, the issue was raised for the first time by the ALJ, sua sponte, in his Initial decision; the issue was not raised in the pleadings or at hearing by either the Complainant or the ALJ.  Thus, with no notice of this issue in the pleadings or hearing, Penelec was deprived of any opportunity to address the span allowance in public versus private rights-of-way and to provide the rationale that the ALJ sought behind the distinction.  Clearly, the public interest requires a reopening of the record so that Penelec can have the opportunity to submit evidence on an issue for which it received no notice at hearing and thus, was unable to address at hearing.
(Petition at 4, ¶ 13).

Penelec is referring to pages six and seven of the ALJ’s Initial Decision which provide the following rationale:
I also find unclear, and thus troubling, the distinction made in Rule 7 between extensions on public right-of-way and private right-of-way.  A review of Rule 7 discloses that an Applicant will receive at no charge an extension of up to three spans and three poles for an extension on a public right-of-way, while an Applicant receives but one span on a private right-of-way.  That appears initially to be sensible in that one may assume that the Company pays for the right-of-way over the private property.  However, Rule 6 provides in its last sentence that the cost, permit or fee, initial or recurring, is to be paid by the Applicant/Customer.  Electric Pa. P.U.C. No. 77, First Revised Page 27, effective April 12, 2002; Penelec Exhibit GP-1.  I am hard pressed to understand the rationale for the distinction.  Further, while Mr. Anders did not raise this point, all of the right-of-way from the existing Penelec line to his house was across his property, and I must assume he granted Penelec a right-of-way at no charge.  See Finding of Fact 6; Rule 6.  It seems illogical to me to grant three spans and three poles at no charge in one instance and only one span in the other, where the cost of the right-of-way to the Company is the same.
The Rules and Regulations that govern decisions by a public utility should be clear and unambiguous so that its customers can understand how they will be treated in dealing with the utility.  Section 1501 of the Public Utility Code provides in part that a public utility may have reasonable rules and regulations that govern the conditions under which it shall be required to render service.  From the above review I conclude that Penelec’s General Rules and Regulations are not reasonable and do not meet the test.  Section 1502 of the Public Utility Code provides in part that no public utility shall establish or maintain any unreasonable difference in the service it provides.  As noted previously, the basis, if any, for the distinction between line extensions over public versus private right-of-ways is unclear, and is discriminatory.  The complaint of Mr. Anders is sustained in the order at the end, and Penelec is directed to refund his deposit to him.”
(I.D. at 6-7).

In his Answer, the Complainant objects to the Petition because any delay to suspend the Exceptions period would delay the ALJ-recommended refund, which is not being excepted to by Penelec, for an indeterminate amount of time.
Disposition:

Penelec’s tariff includes within Rule 7(a)(1), regarding definitions, some of the criteria it considers in determining whether the projected cost of a line extension is reasonable or unreasonable for the Company to incur.  These criteria include projected Company revenues, permanency of use, primary residence and prospect of use by future customers.  In the instant case, the line extension was designed to serve only one new dwelling that was being constructed to serve as a residential rental unit.  (I.D. at 2).  In this type of situation, if the utility were required to provide three spans of a distribution line extension, it would not be able to recover its cost over a reasonable time period.  However, requiring the Company to provide one span, plus a Service Line, to a single residential rental dwelling, is reasonable, in that the Company should be able to recover its cost over a reasonable time period.  Regarding line extensions over public rights-of-way, which are owned by governmental, municipal or another public body, these types of projects would be designed to connect more than one residential customer onto the system, and usually with the potential for further expansion of service to other customers from that project.  Thus, additional spans of distribution line over public rights-of-way are considered to be reasonable given the potential for additional growth of service connections and revenue recovery for and from that project.


The ALJ reasoned that the cost of the right-of-way is the same to the Company whether it is associated with a private or public right-of-way, and that it does not seem logical for the Company to provide only one span when the right-of-way is private and three for a public right-of-way.  (I.D. at 6).  

We disagree with the ALJ.  As presented above, the issue is directly related to cost recovery of the Company investment in the line extension and not to the cost of the right-of-way.  Thus, as will be discussed in our disposition to Penelec’s Exceptions below, we shall modify the ALJ’s Initial Decision as it pertains to his rationale that the distinction in Rule 7 between span allowances for line extensions on public versus private rights-of-way is discriminatory.  However, the ALJ’s Initial Decision will be adopted in all other respects, including sustaining the Complaint and the ordering of the refund to the Complainant.  As such, our disposition of Penelec’s Exceptions will render moot its Petition to Reopen the Record and Suspend the Exceptions period.
Conclusion


We have reviewed the record as developed in this proceeding, including the ALJ’s Initial Decision, as well as the Exceptions filed thereto.  Premised upon our review of the record evidence, we conclude that the Respondent’s Exceptions are meritorious, and, as a result, will be granted.  Accordingly, the ALJ’s Initial Decision will be modified consistent with this order; THEREFORE,


IT IS ORDERED:



1.
That the Exceptions filed by Pennsylvania Electric Company to the Initial Decision of Administrative Law Judge Michael A. Nemec, issued on May 31, 2005, are granted.
2.
That the Complaint of James H. Anders filed against the Pennsylvania Electric Company is sustained.


3.
That the Initial Decision of Administrative Law Judge Michael A. Nemec is reversed only with regard to Conclusion of Law No. 4, and any related discussion therein, concerning discrimination in Pennsylvania Electric Company’s Rules and Regulations on line extensions.


4.
That the Initial Decision of Administrative Law Judge Michael A. Nemec is adopted is adopted in all other respects.


5.
That the Pennsylvania Electric Company shall refund to James H. Anders the $661.00 he contributed for the extension of electric services to his property identified as 5B62952 on the Company’s system map within thirty (30) days after the entry date of this Opinion and Order.



6.
That the record of this proceeding be marked closed.







BY THE COMMISSION,








James J. McNulty








Secretary

(SEAL)

ORDER ADOPTED:  December 1, 2005
ORDER ENTERED:  December 13, 2005
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