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HISTORY OF THE PROCEEDING



On February 7, 2005, Mark D. Holmes (Complainant) filed a Complaint with the assistance of Arlene Holmes, against Verizon Pennsylvania Inc. (Respondent or Verizon) alleging that Verizon planned to eliminate a service which is necessary for a disabled person.  The Complaint asks that the Commission require Verizon to continue to offer the service.



On March 17, 2005, Verizon filed its Answer in which it admits that Verizon discontinued providing its Voice Dialing service to customers in accordance with the Secretarial Letter issued by the Commission on January 21, 2005 in Docket No. R-00040168.  Verizon denied that the service was necessary and avers that the service can be replicated by customer premise equipment available for sale from various vendors.  Because this service was classified as a “competitive service,” Verizon avers that the Commission lacks jurisdiction to adjudicate this dispute.



With its Answer, Verizon filed a Motion to Dismiss for lack of subject matter jurisdiction.  Verizon alleges that even if all of the claims made in the Complaint are true, Complainant has not articulated any basis on which the Commission may provide the relief requested.  Verizon states that its Voice Dialing service is included in its Speed Dialing Service, which has been declared to be competitive.  Verizon Pennsylvania Informational Tariff for Competitive Services, Pa. P.U.C. No. 500, Section 5, 5th Revised Sheet 1.  Therefore, Verizon moved for the dismissal of the Complaint.  



On April 7, 2005, a hearing Cancellation/Reschedule Notice was issued to cancel the May 17, 2005 hearing and reschedule the initial telephonic hearing for May 24, 2005.  The case was assigned to Administrative Law Judge Angela T. Jones, who issued a Prehearing Order on April 21, 2005.  


The initial hearing was held before ALJ Jones on May 24, 2005.  Complainant appeared on his own behalf, and Verizon was represented by counsel, Rikardo Hull.  A transcript of 74 pages was generated.  



Because Respondent had neglected to include a request made by Complainant that the hearing be in-person instead of telephonic, a further in-person hearing was scheduled.



On May 24, 2005, a hearing notice was issued which scheduled a further in-person hearing for June 23, 2005.  Verizon submitted two late-filed exhibits on May 26, 2005.  



At the second hearing, held as scheduled, Complainant again represented himself and Verizon was represented by Mr. Hull.  A transcript of 68 pages was generated.  The record was closed upon the receipt of the transcript on July 13, 2005.  


On August 10, 2005, the case was transferred from ALJ Jones to the undersigned for preparation of this Initial Decision.  

FINDINGS OF FACT


1.
Complainant is Mark D. Holmes, assisted by Arlene Holmes, 3609 N. 2d Street, Harrisburg PA 17110.



2.
Respondent is Verizon Pennsylvania, Inc., a jurisdictional public utility providing residential telephone service within the Commonwealth of Pennsylvania.



3.
Complainant was blinded by laser surgery in 1996, and in 2000, a tiny bit of sight was restored to his left eye.  Tr. 9.



4.
Complainant has substantial limitations in the use of his hand due to surgeries related to dialysis before a kidney transplant.  He is in a wheelchair since he is a double amputee.  Tr. 10.



5.
Complainant has been using the telephone service for approximately nine years since the Tri-County Association for the Blind made him aware of the Verizon service.  Tr. 11.



6.
Complainant retired from the Commonwealth as Chief of Engineering for the Commonwealth Computer Communications Network in 1991.  Tr. 13.



7.
Complainant authored the white paper that the Commonwealth filed with the FCC advising against the break-up of AT&T and therefore has knowledge of telephony.  Tr. 15.



8.
Complainant perceived voice activated dialing as an advance in the network technology which correlates to ramps on curbs for people with wheelchairs, or power doors on buildings.  Tr. 15.



9.
Complainant uses the telephone network for currency updates from News Line, which is a news service from the National Federation for the Blind.  There are over 100 newspapers available, which were available when Complainant said, “news line.”  Now he has to punch in numbers.  Tr. 16-17.



10.
Complainant’s numbers directory was on the voice dialing system and Respondent has not provided those numbers for him.  Tr. 18.



11.
Some of the numbers were unlisted or required research to obtain.  Tr. 18.



12.
Because of Complainant’s disabilities, dialing a telephone manually is quite difficult and time-consuming.  Tr. 19.



13.
The alternative to the voice dialing service is inadequate for Complainant’s needs.  Tr. 21.



14.
The alternative would require a separate box, with accompanying wires, and Verizon would not maintain it.  Tr. 22.



15.
The Veteran’s Administration has determined that Complainant can be rehabilitated and employed by use of talking computer software.  Tr. 24.



16.
In addition to the news line, Complainant also had the telephone numbers for his doctors, and different organizations for the blind and handicapped people in the directory.  Tr. 32.


17.
Respondent told Complainant that they cannot recreate his directory list.  Tr. 32.



18.
The alternative system would be set up in Complainant’s house, would have the capacity for fewer numbers, and would be more difficult to use because there would be the requirement that Complainant use a keypad.  Tr. 41. 



19.
Complainant has to dial using his teeth.  Tr. 45.



20.
While Complainant agrees that there are alternatives available, none is as advanced or as well suited to his needs as voice activated dialing had been.  Tr. 47.



21.
Regina Ryan, manager for Verizon Pennsylvania, appeared and testified on behalf of Respondent.  Tr. 50.



22.
Ms. Ryan’s job includes responsibility for handling all of the retail tariff filings in Verizon Pennsylvania, Verizon North and Delaware.  Tr. 51.  



23.
On December 16, 2004, Respondent filed revisions to its local service tariff and informational tariffs to withdraw the voice dialing service effective February 29, 2005.  Tr. 52.



24.
The voice dialing service has always been classified as a competitive service.  Tr. 52.



25.
The voice dialing service was discontinued because the manufacturer discontinued the equipment used to support the voice dialing in 1999 and has since gone out of business.  Tr. 52.



26.
Spare parts are difficult to find, and no new equipment is available for the service.  Tr. 53.



27.
When the service was withdrawn, less than 9,000 customers were using the service in Pennsylvania.  Tr. 53.



28.
Starting in December 2004, a letter was sent to subscribers notifying them  of the discontinuation.  Tr. 53.



29.
Voice dialing had been unavailable to new customers since April 2004.  Tr. 53.



30.
Respondent had arranged through a third party vendor to make alternative equipment available to voice dialing customers for a discounted rate of $189.00.  Tr. 54.



31.
The equipment stores up to 60 numbers, works with any phone using voice recognition technology, and plays back stored numbers.  Tr. 54.



32.
Verizon offers free directory assistance to sight-impaired and handicapped customers.  Tr. 55.



33.
Directory assistance, under the Company’s Operator Services, has several shortcomings:  a zero must be dialed in order to access it; and the Company cannot not supply unlisted numbers.  Tr. 60, 104.


34.
Verizon Exhibit A is a letter from the Company to its Voice Dialing service customers providing notice that the service will be discontinued in the future and that any customers changing their billing address will no longer be able to subscribe to the service.  VZ Exhibit A.



35.
Verizon Exhibit B is the notice sent to customers informing them that the Company’s Voice Dialing service was being discontinued and providing information on replacement customer premise equipment available.  VZ Exhibit B.

DISCUSSION



The Complaint is that the Company wants to remove a service that is necessary for a disabled person, and for Complainant’s stated relief, he asks that the Commission require the Company to maintain the service.  Verizon has moved to dismiss the Complaint, citing the Commission’s lack of subject matter jurisdiction over competitive telephone services.
The Complainant carries the burden of showing that the named utility is responsible or accountable for the problem described in the Complaint in order to prevail.  Patterson v. Bell Telephone Company of Pennsylvania, 72 Pa. PUC 196 (1990); Feinstein v. Philadelphia Suburban Water Company, 50 Pa. PUC 300 (1976).  This must be shown by a preponderance of the evidence.  Samuel J. Lansberry, Inc. v. PA Public Utility Comm’n, 578 A.2d 600 (1990), alloc. den., 602 A.2d 863 (1992).  That is, by presenting evidence more convincing, by even the smallest amount, than that presented by the other party.  Se-Ling Hosiery v. Marqulies, 70 A.2d 854 (1950).  Additionally, any finding of fact necessary to support the Commission’s adjudication must be based upon substantial evidence.  Mill v. Comm’w., PA Public Utility Comm’n, 447 A.2d 1100 (1982); Edan Transportation Corp. v. PA Public Utility Comm’n, 623 A.2d 6 (1993), 2 Pa.C.S. §704.  More is required than a mere trace of evidence or a suspicion of the existence of a fact sought to be established.  Norfolk and Western Ry. v. PA Public Utility Comm’n, 413 A.2d 1037 (1980); Erie Resistor Corp. v. Unemployment Compensation Bd. of Review, 166 A.2d 96 (1960); Murphy v. Commonwealth, Dep’t. of Public Welfare, White Haven Center, 480 A.2d 382 (1984).



In addition, the offense must be a violation of the Public Utility Code, the Commission’s regulations, or an outstanding order of the Commission.  66 Pa. C.S. § 701.  Here, Complainant alleges that the Respondent is ceasing to offer a service which is necessary for the reasonable service to a handicapped person.  



Complainant explained that he believed that technology should move forward, with the services and equipment which are offered to the public being constantly improved.  In his career with the Commonwealth, he witnessed this technological growth and recognized that companies trying to keep up would be upgrading their services whenever possible.  In accordance with this view, he believed that Verizon should be improving the services that it offers to handicapped individuals, not eliminating them.  At the very least, it should be required to maintain what it has already offered.



Verizon, in response, stated that the manufacturer of the equipment used in offering the Voice Dialing service has gone out of business, and no new equipment is available.  As time passes, replacement parts for existing equipment became increasingly more difficult to procure.  Verizon did not commission the development of new or similar equipment to replace it.  Instead, the Company found a private vendor of equipment which would serve in a similar capacity albeit in the home of the user, and offered its customers a deal.  In addition, Verizon offers free operator assistance to those individuals who have registered with them as handicapped.  



It is unfortunate that these replacement services and equipment will not provide the same level of ease of use as the Voice Dialing service did.  Verizon, however, offered them without being required to do so, and is to be commended for its actions.  While I agree that the best solution for Complainant and other similarly situated handicapped individuals is to have the Company provide the service and to diligently seek to upgrade it according to the progress of the technology, the applicable law does not provide the means to require this solution.     



The Voice Dialing service which is the subject of the Complaint was a competitive service.  FOF 24.  Although Complainant argues that no other service offers quite the same level of ease of use by handicapped people, the designation “competitive” is a legal term which, when applied, has the effect of removing the direct establishment of rates and charges from the Commission.  66 Pa. C.S. § 3009(f).  



In order to be successful in his attempt to require Verizon to offer the Voice Dialing program again, the service would have to be reclassified as noncompetitive.  The procedure for reclassification is set forth in the Public Utility Code.  Complainant, as the party seeking the reclassification, must comply with the strict requirements of Section 3016
.  As is evident from the statutory section, this reclassification requires very specific actions on the part of the party moving for the reclassification, including filing a petition (not a Complaint), and service of the petition itself on the public advocates and those parties who were part of the company’s case resulting in approval of its network modernization plan.  66 Pa. C.S. § 3016(c).  There is no evidence that any such service of process has taken place, and the Commission cannot proceed with an examination of whether Voice Dialing is competitive or noncompetitive without these service of process requirements having been met.  Therefore, Voice Dialing cannot be reclassified within the context of this proceeding.  


Without reclassification, the Commission cannot require Verizon to continue to offer the service.  



Knowing that the Commission could not grant the relief requested, Verizon moved to dismiss the Complaint.  Verizon’s Motion to Dismiss states that “the Pennsylvania Public Utility Commission lacks jurisdiction to adjudicate the Complainant’s dispute.”  Motion, p. 1.  This is not strictly correct.  Respondent confuses the jurisdiction of the Commission to hear the case with the power to grant the relief requested.  The Pennsylvania Supreme Court explained the difference:


Jurisdiction and power are not interchangeable although judges and lawyers often confuse them – Hellertown Borough Referendum Case, 354 Pa. 255, 47 A.2d 273 (1946).  Jurisdiction relates solely to the competency of the particular court or administrative body to determine controversies of the general class to which the case then presented for its consideration belongs.  Power, on the other hand, means the ability of a decision-making body to order or effect a certain result. Delaware River Port Auth. v. Pa. Public Utility Commission, 408 Pa. 169, 178, 182 A.2d 682, 686 (1962); see also Beltrami Enterprises, Inc. v. Com. of Pa. Dept. of Environmental Resources, 632 A.2d 989, 993 (Pa. Cmwlth. Ct. 1993)(fact that administrative agency may not have power to afford relief in particular case presented is of no moment to determination of its jurisdiction over general subject matter of controversy).  

Reidel v. The Human Relations Comm’n of the City of Reading, 559 Pa. 33, 39-40, 739 A.2d 121, 124 (1999).  See also In Re:  Melograne, 571 Pa. 490, 812 A.2d 1164 (2002); Bell Telephone of Pa. v. Philadelphia Warwick Co., 355 Pa. 637, 50 A.2d 684 (1947).  



The Commission has jurisdiction over the service provided by jurisdictional public utilities, including their rates and billing practices
.  The limitation imposed by Chapter 30 is to the Commission’s power to grant the relief requested, not to the underlying jurisdiction.  



Accordingly, the Complaint will be dismissed but the Complainant will be given the opportunity to file a petition for reclassification of the Voice Dialing service.  The petition would be deemed to be an amended pleading and will be deemed to be timely filed if received by the Secretary within thirty days of the date that the order becomes final.  Complainant is warned that in prosecuting a petition for reclassification, he has the burden of proving that the service should be classified as noncompetitive and is advised that this burden entails a legal standard which he would not have met with the evidence presented in the Complaint case.  An attorney familiar with public utility law would be invaluable in determining whether the case has the merit to be filed, and in its prosecution.  
ORDER


THEREFORE,



IT IS ORDERED:



1.
That the Complaint filed by Mark D. Holmes against Verizon Pennsylvania Inc. at PUC Docket No. C-20054269 is dismissed with leave to file an amended pleading in the form of a petition challenging the classification of Verizon’s Voice Dialing service as competitive.  


2.
A petition challenging the classification of Verizon’s Voice Dialing service shall be filed with the Secretary within thirty (30) days or shall be untimely.

Dated:
August 18, 2005



________________________________








Susan D. Colwell








Administrative Law Judge
� (c)	Reclassification –


	(1)	A party may petition the commission for a determination of whether a service or other business activity previously determined or declared to be competitive is noncompetitive.  The commission, after notice and hearing, shall enter an order deciding the petition within 60 days of the filing date, or 90 days of the filing date where a protest is timely filed, or the petition shall be approved.


	(2)	The petitioner shall serve a copy of the petition on the affected local exchange telecommunications company, if the petition is not the company, the Office of Consumer Advocate, the Office of Small Business Advocate, and each of the parties to the commission’s proceeding in which the company’s network modernization plan that was in effect on December 31, 2003, was approved by the commission.


	(3)	In making its determination, the commission shall consider all relevant information submitted to it, including the availability of like or substitute services or other business activities, and shall limit tits determination to the particular geographic area, exchange or density cell in which the service or other business activity has been proved to be noncompetitive.  


	(4)	The burden of proving that a competitive service or other business activity should be reclassified as noncompetitive rests on the party seeking the reclassification.


	(5)	If the commission reclassifies a service or other business activity as noncompetitive, the commission shall determine a just and reasonable rate for the reclassified service or business activity in accordance with section 1301 (relating to rates to be just and reasonable). 


� If, for example, Complainant had stated in his Complaint that Respondent’s failure to provide a list of the numbers which were in his directory and subsequently lost and not retrievable constituted inadequate service, the Commission would be well within its rights to impose a civil penalty citing § 1501, failure to provide adequate service, and § 3301, civil penalties, even though the Voice Dialing itself was a competitive service.  Complainant makes it clear that he is not interested in punishment; he simply wants the service itself reinstated.
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