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:
INITIAL DECISION

Before

Charles E. Rainey, Jr.

Administrative Law Judge

HISTORY OF THE PROCEEDING
On October 14, 2004, Anthony Egbuna (Complainant) filed a formal complaint against IDT America, Inc. (Respondent) alleging that he was charged for international calls that he did not make.  By letter dated March 2, 2005, in lieu of an answer, Respondent denied the material allegation in the complaint.

By Hearing Notice dated December 21, 2004, I was assigned to this case and the parties were notified that a hearing was scheduled for February 28, 2005.  A Prehearing Order that advised the parties of applicable procedural rules was issued on December 27, 2004.  
The hearing was held as scheduled.  Complainant appeared pro se and testified. Two of the exhibits he introduced were admitted into evidence.  Respondent was represented by 
Daniel Dalena, Esquire.
  Respondent’s counsel did not present a witness, but he did conduct cross-examination.  Three of the exhibits introduced by Respondent were admitted into evidence. The hearing record consists of forty-seven pages.  The record closed on March 28, 2005.

FINDINGS OF FACT
1.
Complainant, Anthony Egbuna, resides alone in an apartment at 4711 Longshore Ave., Philadelphia, PA 19135.  (Tr. 6-7, 23).

2.
In February 2004, after seeing an advertisement for free calls to the United States and Canada, Complainant switched his residential telephone service from Verizon Pennsylvania Inc. (Verizon) to Respondent.  His residential telephone number is (215) 624-8405. (Tr. 8-9; Respondent Ex. 1).
3.
Complainant has a brother and sister in Nigeria and cousins in England whom he calls using prepaid calling cards.  (Tr. 17-18).
4.
On March 6, 2004, twenty-four international calls were attributed to Complainant’s phone, twelve of which were made to Nigeria.  (Respondent Ex. 1). 
5.
 On March 7, 2004, thirty-six international calls were attributed to Complainant’s phone, twenty-nine of which were to Nigeria.  (Respondent Ex. 1). 
6.
On March 13, 2004, twenty-five international calls were attributed to Complainant’s phone, twenty-three of which were to Nigeria.  (Respondent Ex. 1).

7.
On March 20, 2004, eighty-four international calls were attributed to Complainant’s phone, seventy-eight of which were to Nigeria.  (Respondent Ex. 2). 
8.
In April 2004, after receiving a bill in excess of $300.00 from Respondent, Complainant contacted Respondent and asked that it place a “block” on his phone line.  (Tr. 13).   
9.
In May 2004, Complainant switched his service back to Verizon.  (Tr. 14-15).

10. 
In July 2004, Respondent sent Complainant a final bill in the amount of $345.72.  (Tr. 41-42; Respondent Ex. 6).

DISCUSSION
Section 701 of the Public Utility Code, 66 Pa. C.S. §701, provides that “…any person…may complain in writing, setting forth any act or thing done or omitted to be done by any public utility in violation, or claimed violation, of any law which the commission has jurisdiction to administer, or of any regulation or order of the Commission.”  As the complainant seeking affirmative relief from the Commission, Complainant has the burden of proving the complaint allegations by producing evidence which establishes the material facts by a preponderance of the evidence.  Darling v. Philadelphia Electric Co., F-00161139 (November 16, 1993); 66 Pa. C.S. §332(a).  The term “preponderance of the evidence” means that one party has presented evidence that is more convincing, by even the smallest amount, than that presented by the other party.  Samuel J. Lansberry, Inc. v. PA Public Utility Comm’n, 578 A.2d 600; 602 (1990), alloc. den., 602 A.2d 863 (1992), Se-Ling Hosiery v. Margulies, 70 A.2d 854 (1950).  Stated differently, “preponderance” is not dependent on the number of witnesses testifying on either side but rather on the credibility of the testimony in light of all the evidence in a case.  Burch v. Reading Co., 240 F.2d 574 (3d Cir. 1957), cert. denied, 353 U.S. 965 (1957).  Additionally, any finding of fact necessary to support the Commission’s adjudication must be based upon substantial evidence.  Mill v. Comm’w., PA Public Utility Comm’n, 447 A.2d 1100 (1982), Edan Transportation Corp. v. PA Public Utility Comm’n, 623 A.2d 6 (1993), 2 Pa.C.S. §704.



In the present case, Complainant testified that Respondent billed him for international calls that he did not make.  Complainant testified that he switched his domestic calling service from Verizon to Respondent in February 2004, after seeing an advertisement by Respondent for free calls to the United States and Canada.  Complainant stated that he used prepaid calling cards to make international calls.
  He called a sister and brother in Nigeria (he would also on occasion speak to his mother on his sister or brother’s phone) and also cousins in England, according to Complainant’s testimony.  Complainant testified that he was therefore surprised when he received a bill from Respondent in April 2004 which reflected numerous international calls.  Complainant stated that he consequently contacted Respondent in April 2004 and requested that it place a “block” on his phone line.  In May 2004 Complainant switched his service back to Verizon, and in July 2004 Respondent sent him a final bill in the amount of $345.72.  


A detailed account of the calls attributed to Complainant’s phone (Respondent Exhibits 1 and 2) showed that over the period of March 6, 7, 13 and 20, 2004 a total of 169 international calls were made, 142 of which were made to Nigeria.  The other calls were made to the Netherland Antilles, Germany, South Africa, Pakistan, “Malton, ON”, India and “Usa”.  Complainant testified that he did not recognize any of the international telephone numbers included in the calling detail.  


On cross-examination, Respondent inferred that Complainant may have made the international calls since he could not recall whether or when he worked on the days the calls were made.  (Complainant works as a lease driver for a taxicab company.)  Alternatively, Respondent suggested that someone else who had access to Complainant’s phone, such as his two apartment building neighbors, who are also from Nigeria, may have made the calls.  Complainant, however, testified that he lives alone and that no one had access to his phone, and that includes his neighbors. 



The shear number of international calls, 169 over a four day period, 142 of which were made to Nigeria, has all the hallmarks of some type of scam.  I do not believe that Complainant made those calls.  I believe his testimony, supported by documentary evidence, that he used prepaid calling cards to make international calls.  His complaint is also supported by his testimony that he did not have international toll service with Verizon when he switched to Respondent.  (Tr. 20).  The indication is that he was looking for comparable domestic calling service with Respondent, whose advertisement of “free” service attracted his attention.  I also note that there is no evidence that Complainant allowed anyone access to his phone.  Unfortunately, Respondent did not present a witness.  A witness for Respondent could have testified regarding Respondent’s experience with factual situations similar to the present case.  For all of the foregoing reasons, I will sustain the complaint.  Respondent is directed to immediately remove from Complainant’s account the amount of the final bill. 
CONCLUSIONS OF LAW

1.
The Commission has jurisdiction over the parties and the subject matter of this proceeding. 66 Pa. C.S. §701.

2.
Complainant had the burden of proof.  66 Pa.C.S. §332(a).
3.
Complainant met his burden of proof.

4.
It is just, reasonable and in the public interest to require Respondent to immediately remove from Complainant’s account the amount of the final bill. 
ORDER

THEREFORE,

IT IS ORDERED:

1.
That the Complaint filed by Anthony Egbuna against IDT America, Inc. at Docket No. C-20043856 is sustained.


2.
That Respondent shall immediately remove from Complainant’s account the amount of the final bill.


3. 
That this case be marked closed.







_____________________________








Charles E. Rainey, Jr.







Administrative Law Judge
Date:
August 11, 2005
	� 	Respondent claimed that it had not received a copy of the complaint prior to the hearing, therefore it was permitted to make the late-filed submission.


	� 	The motion for Mr. Dalena’s admission pro hac vice filed February 24, 2005, was granted.  


	� 	Complainant Exhibits 1 and 2 are copies of the types of prepaid calling cards that Complainant testified that he used.
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