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:

INITIAL DECISION
Before

Ky Van Nguyen

Administrative Law Judge

HISTORY OF THE PROCEEDINGS


On February 14, 2005, Richard Lowe (the Complainant) filed a Formal Complaint with the Pennsylvania Public Utility Commission against PECO Energy Company (the Respondent) alleging that he got Dominion Retail as his selected provider even though he never changed his electric provider.  He asked that the Respondent reimburse him all the charges he had paid to Dominion Retail.    


On March 28, 2005, the Respondent filed an Answer denying the material allegations of the Complaint.  It stated that the Complainant was randomly selected to receive electric generation from Dominion Retail under the Market Share Threshold (MST) Program approved by the Commission, that the Complainant could opt out of the program by returning the opt-out card, but that he failed to do so.  It also stated for the period between December 12, 2003 and September 14, 2004, that Dominion Retail was the Complainant’s supplier and that the Respondent acted as Dominion Retail’s billing agent.  And on October 2, 2004, the Complainant requested to have his service returned to the Respondent and the request was effective on November 14, 2004.


By Hearing Notice dated April 29, 2005, the parties were notified that an Initial Hearing in this case was scheduled for the afternoon of May 31, 2005 in Philadelphia.  The Hearing Notice notified the parties that the hearing in this matter was one of several scheduled for that afternoon and that all parties should expect to be present in the hearing room until their case was called.  


A Prehearing Order was issued stating the date and time of the scheduled hearing and advising the parties that the case could be dismissed if they failed to obtain a continuance and failed to appear for the hearing.  The Prehearing Order also advised the parties of applicable procedural rules.


On the day of the hearing, the Complainant’s case was called.  The Complainant proceeded unrepresented.  Lisa A. Lutz, Esquire, appeared on behalf of the Respondent, presented the testimony of one witness and introduced two exhibits which were admitted into the record.

FINDINGS OF FACT


1.
The Complainant is a customer of the Respondent and takes service at 1510 Cardeza Street, Philadelphia, Pennsylvania.


2.
The Market Share Threshold (MST) Program is a Commission-approved program.  Under this program, customers are randomly selected to receive electric generation from an alternative supplier.  Once on the program, customers receive a discount on generation charges as an incentive to stay with, and to encourage the use of, an alternative supplier.  Customers can opt out of the program by returning the opt-out card.


3.
Between December 12, 2003 and September 14, 2004, the Complainant was randomly selected to receive electric generation from Dominion Retail, his alternative supplier, and was billed by the Respondent, Dominion Retail’s billing agent.


4.
On October 2, 2004, the Complainant requested to have his service returned to the Respondent, which request was effective on November 14, 2004.


5.
The Complainant had 1.2% savings while with Dominion Retail because the Respondent’s cost below Dominion Retail’s.  
DISCUSSION


Section 332(a) of the Public Utility Code, 66 Pa. C.S. §332(a),
 provides that the party seeking relief from the Commission has the “burden of proof.”  “Burden of proof” is a duty to establish a fact by a “preponderance of the evidence.”  The term “preponderance of the evidence” means that one party has presented evidence which is more convincing, by even the smallest amount, than the evidence presented by the other party.  Se-Ling Hosiery v. Margulies, 364 Pa. 54, 70 A.2d 854 (1950).  In other words, “preponderance” is not dependent on the number of witnesses testifying on either side but rather on the credibility of the testimony in the light of all the evidence in a case.  Burch v. Reading Co., 240 F.2d 574 (3d Cir. 1957) cert. denied, 353 U.S. 965 (1957).



Under these principles the Complainant has the burden of proving by a preponderance of the evidence that the Respondent’s provider switching practice is unreasonable or that such a practice violates the Commission’s regulations.


The Complainant testified that he had never chosen Dominion Retail as his electric provider but that the Respondent switched him to this provider without his authorization.



The Respondent testified that between December 12, 2003 and September 14, 2004, the Complainant was randomly selected to receive electric generation from Dominion Retail under the Market Share Threshold (MST) Program approved by the Commission, that the Complainant could opt out of the program if he returned the opt-out card, but that he failed to do so.  It also testified that when the Complainant was with Dominion Retail, he received 1.2% savings because the Respondent’s electricity cost was above Dominion Retail’s and that when he requested to have his service returned to the Respondent, it acted promptly in responding to this request.



When a public utility acts in accord with applicable regulations and tariff, and the Commission’s plain language guidelines, its act is considered reasonable under the Public Utility Code.  Aronson v. Pa. PUC, 740 A.2d 1208 (Pa. Commonwealth Ct. 1999), appeal denied 561 Pa. 700, 751 A.2d 193.  Therefore, the Respondent’s switching the Complainant’s name to Dominion Retail in compliance with the Commission’s order or guidelines under the Market Share Threshold (MST) Program is reasonable.
CONCLUSIONS OF LAW


1.
The Commission has jurisdiction over the parties and the subject matter of this proceeding.  66 Pa. C.S. §701.



2.
The Respondent’s switching the Complainant’s name in compliance with the Market Share Threshold Program is reasonable under the Public Utility Code.  Aronson v. Pa. PUC, 740 A.2d 1208 (Pa. Commonwealth Ct. 1999), appeal denied 561 Pa. 700, 751 A.2d 193.
ORDER


THEREFORE,



IT IS ORDERED:



1.
That the Formal Complaint filed by Richard Lowe against PECO Energy Company at Docket No. C-20054288 is dismissed.
Date:

August 15, 2005


____________________________________








Ky Van Nguyen








Administrative Law Judge
� 	Section 332(a) of the Public Utility Code provides:





	“(a)  Burden of Proof. – Except as may be otherwise provided in section 315 (relating to burden of proof) or other provisions of this part or other relevant statute, the proponent of a rule or order has the burden of proof.
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