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HISTORY OF THE PROCEEDING



On October 22, 2004, Harmish Kalia (“Kalia” or “Complainant”) filed a formal complaint with the Pennsylvania Public Utility Commission (“Commission”) against PECO Energy Company (“PECO” or “Respondent") alleging the following:  that his bills were too high; that he wants a lower payment plan; and that he cannot pay more than $100.00.


The Respondent, through its counsel, filed an Answer on November 17, 2004.  The Respondent stated that the Complainant’s outstanding balance was $1,336.81.  The Complainant’s average monthly bill was $214.00 and his calculated budget payment was $226.00.  The Respondent referred to the Bureau of Consumer Services (BCS) decision, dated September 2, 2004, which required the Complainant to pay a budget of $240.00 plus $15.00 a month towards the arrearage beginning in September 2004.  


On November 18, 2004, Chief Administrative Law Judge Veronica A. Smith issued an Interim Payment Order requiring the Complainant to pay his monthly bill until a final Order is issued by the Commission or the case is otherwise resolved.



By notice dated January 13, 2005, a hearing was scheduled in this matter before Administrative Law Judge Cynthia Williams Fordham (Tr. 4).  



A hearing was held in this matter on February 2, 2005 in the Philadelphia State Office Building before Administrative Law Judge Cynthia Williams Fordham.  The hearing was scheduled for 9:30 a.m. as one of three cases assigned for that time.  The first case concluded at 10:30 a.m. (Tr. 4).  The Complainant, Harmish Kalia, did not appear.  Therefore, the hearing in this matter was started at 10:35 a.m. (Tr. 4).  Lisa Lutz, Esquire, represented PECO Energy Company.  Barbara Welsh, a regulatory assessor for the Respondent, testified on behalf of the Respondent and sponsored three exhibits:  PECO Exhibit 1 - account statement; PECO Exhibit 2 - payment arrangement; and PECO Exhibit 3 - the Bureau of Consumer Services decision, dated September 2, 2004.



The record consists of a 12 page transcript.  The record in this case closed on February 11, 2005. 

FINDINGS OF FACT



1.
The Complainant is Harmish Kalia, P.O. Box 533, Harleysville, Pa. 19438.


2.
The Respondent in this proceeding is PECO Energy Company.



3.
The Complainant established a residential electric and heating account with the Respondent for service at 45 Spring Mount Road, Lot 4, Schwenksville, PA 19473 on November 4, 2003 (Tr. 7, 10; PECO Ex. 1).



4.
The Complainant is not enrolled in the Respondent’s CAP Rate Program (Tr. 7; PECO Ex. 1).



5.
The Complainant’s average monthly bill is $216 and his budget bill is $242 (Tr. 7, 8; PECO Ex. 1). 



6.
All of the Complainant’s bills are based on actual meter readings (PECO Ex. 1).



7.
The Bureau of Consumer Services (“BCS”) decision, dated September 2, 2004, required the Complainant to pay a budget payment of $240.00 plus $15.00 a month on the arrearage beginning in September 2005 (Tr. 8, 9; PECO Ex. 2, 3).



8.
The Complainant complied with the BCS decision (PECO Ex. 1, 3). 



9.
At the time of the hearing, the Complainant’s balance was $1,620.83 (Tr. 8; PECO Ex. 1).

DISCUSSION



Pursuant to section 332(a) of the Public Utility Code, 66 Pa. C.S. §332(a), the burden of proof is on the proponent of a rule or order.  In this proceeding, the Complainant is the proponent of a rule or order.  Therefore, the Complainant bears the burden of proving by a preponderance of the evidence that the Respondent has violated the Public Utility Code or a regulation or order of the Commission.  Se-Ling Hosiery v. Margulies, 364 Pa. 45, 70 A.2d 854 (1950).  The Complainant must show that the utility is responsible or accountable for the problem described in the complaint.  Feinstein v. Philadelphia Suburban Water Company, 50 Pa. P.U.C. 300 (1976).



The Complainant did not participate in the February 2, 2005 hearing.  The Complainant failed to call to request a continuance or indicate that he would not be able to attend the hearing (Tr. 4).  The hearing date and time was on the hearing notice, dated January 13, 2005, and the prehearing order, dated January 13, 2005.  The fact that these documents were mailed to the Complainant at his last known address creates a rebuttable presumption that the Complainant received the documents.  Berkowitz v. Mayflower Securities, 455 Pa. 531, 317 A. 2d 584 (1974).  The U. S. Postal Service did not return these documents to the Commission.  



This was one of three call of the docket cases scheduled for 9:30 a.m.  The first case concluded at 10:30 a.m. (Tr. 4).  The Complainant, Harmish Kalia, had not appeared.  Therefore, the hearing in this matter was started at 10:35 a.m. (Tr. 4).  The Respondent’s witness, Barbara Welsh, testified that she called the Complainant on the morning and afternoon of January 5, 2005.  She did not get an answer and there was no answering machine (Tr. 10).  Subsequently, she sent him a letter asking him to contact her about the hearing.  He did not respond to the letter (Tr. 10).  
Section 332 (f) of the Public Utility Code, 66 Pa. C.S. §332(f), provides in pertinent part:

Any party who shall fail to be represented at a scheduled conference or hearing after being duly notified thereof, shall be deemed to have waived the opportunity to participate in such conference or hearing, and shall not be permitted thereafter to reopen the disposition of any matter accomplished thereat….



Since the Complainant did not participate in the hearing, the hearing was held in accordance with 66 Pa. C. S. §332(f) and 52 Pa. Code §5.245 and the record was closed.



Ms. Welsh testified that the Complainant established a residential electric and heating account with the Respondent for service at 45 Spring Mount Road, Lot 4, Schwenksville, PA 19473 on November 4, 2003 (Tr. 7, 10; PECO Ex. 1).  He is not enrolled in the Respondent’s CAP Rate Program (Tr. 7; PECO Ex. 1).  At the time of the hearing, the Complainant’s average monthly bill was $216 and his budget bill was $242 (Tr. 7, 8; PECO Ex. 1). 



Ms. Welsh stated that the Bureau of Consumer Services (“BCS”) rendered a decision, dated September 2, 2004, which required the Complainant to pay a budget payment of $240.00 plus $15.00 a month on the arrearage beginning in September 2005 (Tr. 8, 9; PECO Ex. 2, 3).  The Complainant complied with the BCS decision (Tr. 8; PECO Ex. 1, 3).  Ms. Welsh requested that the Complainant continue to make payments in accordance with the BCS decision (PECO Ex. 1, 2, 3).



On November 30, 2004, Governor Edward G. Rendell signed into law the Responsible Utility Customer Protection Act (Act 201).  Act 201, which became effective on December 14, 2004, enacts Chapter 14 of the Code, 66 Pa. C.S. §1401, et seq.  Section 1405(b) states:
Section 1405 Payment Agreements


(b)
Length of Payment Agreements – The length of time for a customer to resolve an unpaid balance on an account that is subject to a payment agreement that is investigated by the commission and is entered into by a public utility and a customer shall not extend beyond:


(1)  Five years for customers with a gross monthly household income level exceeding 150% of the Federal poverty level.


(2)  Two years for customers with a gross monthly household income level exceeding 150% and not more than 250% of the Federal poverty level. 

(3)  One year for customers with a gross monthly household income level exceeding 250% and not more than 300% of the Federal poverty level. 


(4)  Six months for customers with a gross monthly household income level exceeding 300% of the Federal poverty level. 

66 Pa. C. S. §1405(b).



There is no evidence in the record concerning the Complainant’s income.  However, if he paid $15 a month on a balance of $1,620.83, it would take 108 months to pay the outstanding balance in full.  Section 1405 prohibits the Commission from establishing a payment arrangement that extends beyond 5 years or 60 months.  Therefore, the Commission cannot approve the payment arrangement set forth in the BCS decision.  



The Complainant failed to sustain his burden of proof.  The Complainant failed to present evidence to support his allegations that his bills were too high.


Since the Complainant did not participate in the hearing, the complaint in this matter will be dismissed in its entirety with prejudice.  See Martin Jefferson v. UGI Utilities, Inc., Z-00269892 (Order entered December 26, 1995). 

CONCLUSIONS OF LAW

1.
The Commission has jurisdiction over the parties and subject matter in this proceeding.  66 Pa. C.S. §701.


2.
That the Complainant has the burden of proof in this matter pursuant to 66 Pa. C.S. §332(a).



3.
That the Complainant, by failing to be represented at the scheduled hearing, waived the opportunity to participate in the hearing. 66 Pa. C.S. §332(a).

ORDER

THEREFORE,



IT IS ORDERED:



1.
That the complaint filed by Harmish Kalia against PECO Energy Company at Docket Z-01733379 is dismissed in its entirety with prejudice.


2.
That the record in this case is marked closed.

Date:
August 16, 2005



__________________________________








Cynthia Williams Fordham







Administrative Law Judge
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