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HISTORY OF THE PROCEEDINGS


On January 29, 2005, Lee R. Meringo (the Complainant) filed a Formal Complaint with the Pennsylvania Public Utility Commission against PECO Energy Company (the Respondent) alleging that the Respondent installed a new meter at his property and that the new meter had a 40% conversion factor which added much more money to his bill.  He asked that the Respondent install an ordinary meter at his house and that it reimburse him for the additional 40% it billed him during the past year.



On March 10, 2005, the Respondent filed an Answer denying the material allegations of the Complaint.  It stated that the Complainant’s transformer-rated electric meter did not require the reading to be multiplied by a factor of 40 to obtain the correct usage, that it had made several field visits to test and verify the accuracy of the meter, and that there was no foreign wiring grounds or dissipation while testing and analyzing the meter.



By Hearing Notice dated April 29, 2005, the parties were notified that an Initial Hearing in this case was scheduled for the morning of May 31, 2005 in Philadelphia.  The Hearing Notice notified the parties that the hearing in this matter was one of several scheduled for that morning and that all parties should expect to be present in the hearing room until their case was called.  



A Prehearing Order was issued on May 11, 2005, stating the date and time of the scheduled hearing and advising the parties that the case could be dismissed if they failed to obtain a continuance and failed to appear for the hearing.  The Prehearing Order also advised the parties of applicable procedural rules.



On the day of the hearing, the Complainant’s case was called.  The Complainant proceeded unrepresented.  His wife, Patti Meringo, testified on his behalf and he introduced seven exhibits into the record.  Anthony Kanagy, Esquire, appeared on behalf of the Respondent, presented the testimony of three witnesses and introduced seven exhibits which were admitted into the record.



The record closed at the conclusion of the hearing on May 31, 2005.

FINDINGS OF FACT


1.
The Complainant is a customer of the Respondent and takes electric and gas services at 463 School Road, Bensalem, Pennsylvania.  The Complainant has complained about his electric bills since the installation of a new meter (N.T. 4-6).



2.
The Complainant lives with his wife and daughter at this address.  His father passed away in 1993 (N.T. 8). 



3.
The Complainant’s residence is a 1956 two-story ranch which consists of three bedrooms, a kitchen, three full bathrooms, one half bathroom, and a living area of 3,805 square feet (N.T. 7, 8; C-5).



4.
The Complainant’s electric appliances consist of lighting, a television, a refrigerator-freezer, a freezer, a washing machine, a dryer, a furnace fan, a circulation for water system, a dishwasher, a window air conditioner, a central air-conditioning, three ceiling fans, a microwave, a pool circulator, and a six-foot baseboard (in the Complainant’s Father’s room or the in-law suite) (N.T. 11-13; PECO Exhibit 4).



5.
On February 20, 2004, the Respondent removed the old meter (ST-2184) and installed a new meter (19STU-18858).  Since the new meter was installed, the Complainant’s average daily usage in 2002, 2003, 2004 and 2005 had been as follows:

	
	2002
	2003
	2004
	2005

	January
	
	(E)  60.8
	(E)  14.3
	(A) 187.0

	February
	
	(E)  55.2
	(E)  14.1
	(A) 139.3

	March
	
	(E)  52.2
	(A)107
	(A) 123.8

	April
	
	(E)  23.3
	(A)117
	(A)   73.3

	May
	
	(E)  15.1
	(A)  59.6
	(A)   46.6

	June
	
	(E)  13.5
	(A)  61.2
	

	July
	
	(E)  17.7
	(A)  61.3
	

	August
	
	(E)  16.4
	(A)  63.4
	

	September
	(A)  16.1
	(E)  15.4
	(A)  61.8
	

	October
	(A)  17.1
	(E)  18.0
	(A)  48.0
	

	November
	(A)  20.4
	(E)  16.9
	(A)  70.0
	

	December
	(A)  31.0
	(A)  12.8
	(A)120.0
	


(N.T. 16; PECO Exhibits 1 and 7).



6.
The Complainant’s bills were high because of the CT (current transformer) ratio of 40 being added to the bills (N.T. 16, 17; PECO Exhibit 6).

DISCUSSION


Section 332(a) of the Public Utility Code, 66 Pa. C.S. §332(a),
 provides that the party seeking relief from the Commission has the “burden of proof.”  “Burden of proof” is a duty to establish a fact by a “preponderance of the evidence.”  The term “preponderance of the evidence” means that one party has presented evidence which is more convincing, by even the smallest amount, than the evidence presented by the other party.  Se-Ling Hosiery v. Margulies, 364 Pa. 54, 70 A.2d 854 (1950).  In other words, “preponderance” is not dependent on the number of witnesses testifying on either side but rather on the credibility of the testimony in the light of all the evidence in a case.  Burch v. Reading Co., 240 F.2d 574 (3d Cir. 1957) cert. denied, 353 U.S. 965 (1957).



Under these principles the Complainant, as the party seeking relief, has the burden of proof.  In the context of a billing dispute such as this, the Complainant has the burden of proving by a preponderance of the evidence that (1) the disputed bills are abnormally high when compared to prior usage patterns, and that (2) the pattern of usage has not changed.  Waldron v. Philadelphia Electric Company, 54 Pa. PUC 98 (1980).  If the utility fails to rebut this evidence, the Complainant would prevail.



Also the Commission has stated that although the meter test results are important, but standing alone, they may be insufficient rebuttal testimony.  However, if in addition to the meter test results, the utility places into the record testimony to rebut the Complainant’s prima facie case, the burden of going forward shifts to the Complainant to prove that the meter in question is defective.  Replogle v. Pennsylvania Electric Company, 54 Pa. PUC 528 (1980).  If the Complainant is unable to marshal direct proof that his meter has malfunctioned, he can prove his case by circumstantial evidence that the metered usage has exceeded the actual usage.  Milkie v. Pa. PUC, 768 A.2d 1217 (Pa. Commonwealth Ct. 2001).



The Complainant complained about the high bills issued by the Respondent for March 2004 to May 2005.
  Since the installation of a new meter in February 2004, the Complainant’s bills have become higher and higher.  Finding of Fact No. 5 indicates that the daily average usage (actual) in March 2004 (107) was almost double the daily average usage (estimated) in March 2003 (52.2),
 that the daily average usage (actual) in December 2004 (120) was almost 9 times the daily average usage (actual) in December 2003 (12.8) and 4 times the daily average usage (actual) in December 2002 (31.0), and that the daily average usage (actual) in January 2005 (187.0) was more than 10 times the daily average usage (estimated) in January 2004 (14.3) and more than 3 times the daily average usage (estimated) in January 2003 (60.8). 



The Complainant’s wife testified that their pattern of usage has not changed.  They contended that their actual use of gas ought to be low or at least the same as before because the number of their family members has been reduced from four to three (the Complainant’s father living in the in-law suite passed away in 1993), and that, since then, the electric baseboard has been kept low in the winter (N.T. 11, 12).



The Respondent offered no testimony on why almost all of the Complainant’s bills were estimated in 2003.  However, to rebut the Complainant’s prima facie case, the Respondent offered the testimony of two Field Investigators.  One testified that, on May 26, 2004, she first changed the Complainant’s rate from Rate RH (residential Heating) to Rate R (residential), mistaking that the second floor hot air pump had a gas backup and that the in-law suite was heated by electricity.  Later, she changed the Complainant’s rate back to Rate RH.  She also testified that, on February 11, 2005, she paid a second visit to the property and that she estimated the potential use of the electric baseboard in the in-law suite.  On cross examination, when asked why the actual usage in September 2004 tripled the actual usage in September 2002, the Respondent’s Field Investigator responded that she did not know (N.T. 19, 23).  



Another Respondent Field Investigator testified to an increase in a customer’s bills when the customer is switched from the residential heating rate (Rate RH) to the residential rate (Rate R).  The increase results from a discount under Rate RH, and not under Rate R.  He also testified that the new meter would bill a customer the same amount of gas as the old meter (N.T. 27-29).  



But this change in rates and discount has nothing to do with the Complainant’s daily average usage.  Anyway, these witnesses were not qualified to testify whether there was any difference in measurement between the old and the new meter.  



The Respondent also placed the meter test results into the record.  But, the Commission has stated that although the meter test results are important, they are insufficient rebuttal testimony to refute the Complainant’s prima facie case.  



Further, the Respondent did not challenge the BCS’s finding that the Complainant’s billing was high because the calculation of the CT ratio of 40 was added to the bills (PECO Exhibit 6).  This finding means that the Complainant’s bills were high not because the Complainant consumed more electricity but because the 40% conversion factor was arbitrarily added to the Complainant’s actual consumption.  The addition of this mechanical calculation is unfair to him and should be removed.



Finally, the Respondent seemed to suggest that the electric baseboard in the in-law suite has changed the Complainant’s usage pattern.  But the baseboard has been in the suite since the 1990s, and not when the new meter was installed in February 2004 (N.T. 11, 12).



For the reasons above, I conclude that the Respondent has failed to rebut the prima facie case created against it and that the Complainant’s complaint must be sustained.  I also conclude that for the period between March 2004 and May 2005, the Complainant’s consumption should be measured as if the 40% conversion factor had not existed.

CONCLUSIONS OF LAW


1.
The Commission has jurisdiction over the parties and the subject matter of this dispute.



2.
The Complainant has carried out his burden of proof.

ORDER


THEREFORE,



IT IS ORDERED:



1.
That the complaint of Lee R. Meringo against PECO Energy Company at Docket No. F-01731946 is sustained.  



2.
That the Complainant’s electric consumption for the period between March 2004 and May 2005 is measured without the 40% conversion factor.



3.
That the Respondent shall issue a bill for the Complainant’s electric consumption for the period mentioned in paragraph 2 and apply the then-applicable rates.



4.
That the Respondent shall refund the Complainant the difference between the amount the Complainant paid for the period between January 2004 and May 2005 and the amount of the bill mentioned in ordering paragraph 3.

Date:
 
August 17, 2005


____________________________________








Ky Van Nguyen








Administrative Law Judge

� 	“A” means actual; “E” means estimated.


� 	Section 332(a) of the Public Utility Code provides:





	“(a)  Burden of Proof. – Except as may be otherwise provided in section 315 (relating to burden of proof) or other provisions of this part or other relevant statute, the proponent of a rule or order has the burden of proof.





� 	The Complainant complains that his bills were high since the installation of the new meter in February 2004.  But the bills had actually been high since March 2004 (Finding of Fact No. 5).





� 	The comparison here between actual and estimated average daily usage (DAU) is not out of line because the December 2002 DAU and the December 2003 DAU are actual.
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