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OPINION AND ORDER

 
BY THE COMMISSION:
 



Before the Commission for consideration and disposition are the Exceptions of PECO Energy Company (Respondent) filed on July 5, 2005, to the Initial Decision of Administrative Law Judge (ALJ) Ky Van Nguyen issued on June 14, 2005.  Hikmat & Hashem Omar (Complainants) did not file Reply Exceptions. 
History of the Proceeding


On August 2, 2004, the Complainants filed a Formal Complaint with the Commission against the Respondent.  In the Complaint, the Complainants’ business customers of the Respondent, alleged that the Respondent had terminated service to their pizza shop even though they had paid their bill.  Further, the Complaint alleged that the Respondent terminated service in spite of the Complainants’ attempt to make payment to the Respondent’s representatives when they arrived to terminate service.  The Complaint also alleged that the Respondent’s representatives used foul language in front of the Complainants’ customers.  The Complainants asked that the Respondent issue a letter of apology to them.



On August 31, 2004, the Respondent filed an Answer.  The Respondent alleged that it terminated service to the Complainants on September 11, 2003, because they did not pay the past-due amount on their account and that the Complainants sent payment too late for it to be credited to the account before termination.  The Respondent also stated that it interviewed its representatives who terminated the service.  The Representatives allegedly did not recall the incident because they conducted many field visits in the course of their employment.  



On March 31, 2005, a hearing on the Complaint was held.  At the hearing, the Respondent was represented by counsel.  The Complainants were also represented by counsel.  The record was closed on March 31, 2005.  On June 14, 2005, the ALJ issued an Initial Decision sustaining the Complaint.  On July 5, 2005, the Respondent filed Exceptions to the Initial Decision.  The Complainants did not file Reply Exceptions.  
Discussion
As a preliminary matter, we note that any issue or Exception that we do not specifically address herein has been duly considered and will be denied without further discussion.  It is well settled that we are not required to consider expressly, or at length, each contention or argument raised by the Parties.  Consolidated Rail Corp. v. Pennsylvania Public Utility Commission, 625 A.2d 741 (Pa. Cmwlth. 1993); see also, generally, University of Pa. v. Pennsylvania Public Utility Commission, 485 A.2d 1217 (Pa. Cmwlth. 1984).  


In his Initial Decision, the ALJ reached nine Findings of Fact (I.D. at 2-3) and also drew three Conclusions of Law (I.D. at 7).  We shall adopt and incorporate herein by reference the ALJ’s Findings of Fact and Conclusions of Law unless they are either expressly or by necessary implication overruled or modified by this Opinion and Order. 



The Complainants are commercial customers of the Respondent and 
have been customers of the Respondent since January 2003.  (I.D. at 2, Finding of Fact 1 and 2; Tr. at 6, 7, and 25).  For the period between June 27, 2003, and July 27, 2003, the Complainants’ bill was $1,448.53, which included a past-due amount of $770.05 and a current charge of $702.74.  The Complainants did not pay this bill, which was due on August 21, 2003.  (I.D. at 2, Finding of Fact 3).  



The Respondent’s witness, Louis DuBois, a regulatory assessor,  testified that the Respondent gave the Complainants a 72-Hour Shut-Off Notice on September 8, 2003 for the past-due amount of $770.05.  (Tr. at 45; PECO Exhibit 3).  The Notice indicated that the Notice was left at the glass door of the property after the Respondent had contacted an unidentified party.  (Tr. at 45).
On September 11, 2003, the Respondent sent a representative from Commerce Service, Inc. (CSI) to the Complainants’ restaurant to collect the past-due amount.  (I.D. at 3, Finding of Fact 7; Tr. at 57-60).  The Respondent and CSI have a contract by which CSI collects money for the Respondent on delinquent accounts.  (I.D. at 2-3, Finding of Fact 6; Tr. at 56, 57).  The CSI representative, Bryant Hampton, testified that his duty is to try to get a payment from a customer or to interrupt that customer’s service.  If the customer claims they already made a payment or put their payment in the mail, then the CSI representative calls his dispatcher to confirm if the customer made the payment.  (I.D. at 3, Finding of Fact 8; Tr. at 59-67).  This was the procedure Mr. Hampton testified that he followed at the Complainants’ restaurant.  (I.D. at 3, Finding of Fact 8; Tr. at 62-63).  

The Complainants testified that they informed Mr. Hampton that the check for the outstanding payment had been mailed to the Respondent before September 11, 2003.  (Tr. at 7).  The Complainants estimated that they mailed this payment on September 1 or 2, 2003.  (Tr. at 24).  Mr. Hampton testified that he radioed his dispatcher, but the dispatcher could not confirm receipt of payment from the Complainants.  (Tr. at 62-63).  The Complainants testified that they attempted to pay the outstanding amount, but Mr. Hampton refused to accept the proffered check and proceeded to shut off the Complainants’ service.  (Tr. at 8-9).  Another CSI employee, who accompanied Mr. Hampton, came into the Complainants’ premises and disconnected the service.  (I.D. at 3, Finding of Fact 9; Tr. at 8, 64-65).

The Complainants sent their son to the Respondent’s payment center to pay the outstanding bill.  (Tr. at 18).  The Complainants also confirmed with their bank that the Respondent had received the check mailed on September 1 or 2, 2003.  (Tr. at 9, 19 and 24-25).  The Complainants further testified that the Respondent cashed this check on September 11, 2003.  (Tr. at 9, 19 and 24-25).  The Respondent restored service the next day, Friday, September 12, 2003, at 9:40 a.m. (Tr. at 10 and 46).  

In August of 2004, the Complainants filed a Complaint seeking an explanation and a letter of apology.  (Tr. at 20 and 30).  On August 31, 2004, the Respondent filed its Answer denying the material allegations of the Complaint.  In his Initial Decision, the ALJ found that the Respondent violated 66 Pa. C.S. 
§ 1503 because it did not personally contact the Complainants before terminating service.  The ALJ based this conclusion on the fact that a Respondent Representative left the shut-off notice at the glass door of the property on September 8, 2003, and made a personal contact with “somebody” at the premises. I.D. at 4).  The Respondent did not confirm if the individual was designated to receive a copy of the notice of discontinuance.  (I.D. at 5).  
The Respondent excepts to the Initial Decision by arguing that the

ALJ erred in finding a violation of an issue outside of the scope of the Complaint without permitting additional direct testimony.  (Exc. at 3).  The Respondent also asserts that Complainants did not meet the necessary burden of proof for the ALJ to conclude that the Respondent violated 66 Pa. C.S. § 1503.  Section 1503 of the Code, 66 Pa. C.S. § 1503, requires that, at least three days before a discontinuance of service and in addition to a written notice of the discontinuance, a public utility must personally contact a customer.      


First, we will address the issue of whether the ALJ’s finding of a violation of 66 Pa. C.S. § 1503 was outside the scope of the Complaint.  We believe the dispositive question on this issue is whether the Complaint provided the Respondent with adequate notice that it would have to defend on this issue.  We will now examine the Complaint to determine if it provided adequate notice for the Respondent to mount a defense for a violation of 66 Pa. C.S. § 1503.  
“Pennsylvania is a fact-pleading jurisdiction.”  Sevin v. Kelshaw, 611 A.2d 1232, 1235 (Pa. Super. 1992) citing Alpha Tau Omega Fraternity v. University of Pennsylvania, 464 A.2d 1349, 1352 (Pa. Super. 1983); Pa. R.C.P. 
No. 1019.  “A complaint must therefore not only give the defendant notice of what the plaintiff’s claim is and the grounds upon which it rests, but it must also formulate the issues by summarizing those facts essential to support the claim.”  Sevin v. Kelshaw, 611 A.2d at 1235.  As our Supreme Court has stated: 


 While it is impossible to establish precise standards as to the degree of particularity required in a given situation, two conditions must always be met.  The pleadings must adequately explain the nature of the claim to the opposing party so as to permit him to prepare a defense and they must be sufficient to convince the court that the averments are not merely subterfuge.

Bata v. Central-Penn National Bank of Philadelphia, 423 Pa. 373, 380, 224 A.2d 174, 179 (1966), cert. denied, 386 U.S. 1007, 87 S. Ct. 1348, 18 L. Ed.2d 433 (1967).


On the issue of adequate notice, the Commission has held that “a complaint filed with this commission is adequate if it gives the respondent notice and an opportunity to defend; it need not be drawn with technical accuracy.”  Re Bickley’s Auto Express, Inc., 52 Pa. P.U.C. 133, 1978 Pa. P.U.C. LEXIS 146 (May 9, 1978) (Bickley) citing Green Cab Co. v Hajducho, 50 Pa P.U.C. 745, 746 (1977).  “A complaint does not have to present factual allegations in painstaking detail to withstand a motion for amplification.  It merely has to be sufficiently accurate and complete to give notice of the charges and enable the respondent to defend.”  L.M. Sabers, Inc. v. New Alexandria Bus Company, 50 Pa. P.U.C. 347, 1976 Pa. P.U.C. LEXIS 30 (October 26, 1976) (Sabers).
Neither the Pennsylvania case law nor the Commission establishes precise standards for pleadings, but they do provide a framework.  According to the standard articulated in Sevin, the Complaint must give notice of what the claim is, explain the nature of the claim and summarize the facts to support that claim, so the Respondent can prepare a defense.  The Commission, under Bickley and Sabers, has an even more relaxed standard that requires that the Complaint merely provide notice and be sufficiently accurate to give notice of the charges against the Respondent to defend against that claim.  

Here, the Complaint alleges that the Respondent improperly terminated the Complainants’ utility service, as the Complainants had sent payment prior to termination.  Based on the law and facts in this matter, the Complaint itself placed the Respondent on notice.  The central issue raised by the Complaint was the termination process.  The allegation that the Complainants paid their bill and yet were still shut off should have alerted the Respondent that it had to defend its entire termination process to justify the termination, including whether the Respondent had personal contact with the Complainants under 66 Pa. C.S. § 1503.  
Based on the foregoing, the Respondent should have been prepared to defend its entire termination process from beginning to end to rebut the Complainants’ claim that termination of its service was improper.  It is our opinion that the Complaint met the standards set forth in Bickley and Sabers and met the more rigorous standard of Sevin.  The Complaint provided sufficient notice that the Respondent would have to defend its termination process, including its compliance with 66 Pa. C.S. § 1503.  
Now, we will examine whether the Complainants met the necessary burden of proof for the ALJ to conclude that the Respondent violated 66 Pa. C.S. 

§ 1503(b).  We also will examine the record as it relates to a possible additional violation of 66 Pa. C.S. § 1503.  As the Respondent has excepted to the ALJ’s conclusion that the Respondent violated 66 Pa. C.S. § 1503(b), we will first address that issue.  

The Complainants, as the proponent of a rule or order from this Commission, bear the burden of proof.  66 Pa. C.S. § 332(a).  This requires the party on whom this burden is placed to establish a fact by a preponderance of the evidence, or evidence which is more convincing, by even the smallest amount, than the evidence presented by the other side.  Se-Ling Hosiery v. Margulies, 364 Pa. 45, 70 A.2d 854 (1950).

The Pennsylvania Supreme Court and this Commission have held that once a complainant has established certain facts to support a valid claim, it is then incumbent upon the respondent to submit evidence to rebut the complainant's case.  In reviewing Respondent’s evidence, we “must then determine whether Respondent has submitted evidence of co-equal value or weight to refute the Complainant’s evidence.”  Gerald Mastroianni v. PECO Energy Company, 
C-20039792, 2004 Pa. P.U.C. LEXIS 25, *6 (June 14, 2004).  See also Morrissey v. Pa. Dept. of Highways, 424 Pa. 87, 225 A.2d 895 (1967). 
With the Complainants’ establishment of certain facts, the burden of going forward shifts to the Respondent to rebut the Complainants’ case.  “However, ‘burden of proof’ and the ‘weight of the evidence’ are not one and the same; the former remains on the party upon whom is imposed the duty of producing a certain amount of evidence in order that he may not lose summarily while the latter involves the credibility or persuasive quality of the evidence produced and, during a trial, may shift from side to side as the trial proceeds.”  Morrissey, 424 Pa. at 92, 225 A.2d at 898.
In order to establish personal contact, Section 1503(b) of the Code provides as follows:

    (b)   Personal contact before service discontinued. – Except when required to prevent or alleviate an emergency as defined by the commission or except in the case of danger to life or property, no public utility referred to in subsection (a) shall discontinue, and the commission shall not authorize, such a public utility to discontinue, except upon request of a customer, for nonpayment of charges or for any other reason, the rendering of service without personally contacting the customer at least three days prior to such discontinuance, in addition to any written notice of discontinuance of service.  Personal contact shall mean:

    (1)   contacting the customer by means other than writing; or

    (2)   contacting another person whom the customer has designated to receive a copy of any notice of disconnection; or

    (3)   if the customer has not made such designation, contacting a community interest group or other entity, including local police departments, which have previously agreed to receive a copy of the notice of disconnection and to attempt to contact the customer; or

    (4)   if the customer has not made such designation and no such community interest group or other entity has previously agreed to receive a copy of the notice of disconnection, contacting the commission or such other local government unit as the commission shall, by rule or regulation, designate.
66 Pa. C.S. § 1503(b).

The Complainants testified that they did not recall receiving any notice regarding shut off of their utility service.  (Tr. at 15-16).  In fact, the Complainants testified they were not aware their account was delinquent.  (Tr. at 15).  In contrast, the Respondent’s witness, Mr. DuBois, testified that the Respondent left a shut-off notice on the Complainants’ premises on September 8, 2003, three days before the termination.  (Tr. at 45-46).  However, Mr. DuBois could not establish whether the shut-off notice was left with the appropriate party.  (Tr. at 53-54).  The shut-off notice itself does not indicate who received it.  (Tr. at 54).  Mr. Dubois testified that it is not the Respondent’s practice to get the name of the individual who receives the shut-off notice.  (Tr. at 54).  Additionally, the Respondent did not present any witnesses who could testify to whom the Respondent served the shut-off notice.  (Tr. at 55).  

As stated previously, we believe that the Complaint called into question the termination process and placed the Respondent on notice that it had to defend its actions prior to termination.  The Complainants’ testimony that they were unaware that their account was past due and that they were unaware of any shut-off notice placed the burden of going forward upon the Respondent to establish that its representatives properly executed its termination process.  In this case, the Respondent had to establish that personal contact under 66 Pa. C.S. 
§ 1503(b) preceded actual termination.   
As evidenced in the testimony, the Respondent presented insufficient documentation and did not establish that it made personal contact with the Complainants before terminating their service.  In particular, the Respondent failed to present as witnesses its employees who posted the shut-off notice.  If the Respondent presented its employees to testify at the hearing, the Respondent’s employees could have attempted to rebut the allegations raised in the Complaint that the termination process and the termination itself were improper.  
By ensuring all the steps in a termination are followed and requiring adequate documentation, we ensure that both utility companies and the public are well served.  We conclude that the Complainants established their burden that the Respondent did not make personal contact before termination.  We also conclude that the Respondent failed to rebut the Complainants’ case.  
Now, we will examine the Respondent’s conduct as it pertains to other potential violations of 66 Pa. C.S. § 1503(b).  As explained above, Section 1503(b) allows a public utility to terminate a customer’s service for nonpayment once proper notice and personal contact are established.


According to the Complaint, the Complainants informed the CSI representatives that they had paid their bill.  However, the CSI representatives shut off the Complainants’ service without contacting the Respondent to verify receipt of the Complainants’ payment.  (Complaint at 2, ¶ 3; Tr. at 7-8).  The Complainants also alleged that they attempted to write another check to satisfy the outstanding bill before the termination, but the CSI representatives would not accept it.  (Complaint at 2, ¶ 3; Tr. at 8).  



The Respondent presented as a witness Mr. Hampton of CSI, noted above, regarding the Complainants’ termination on September 11, 2003.  Mr. Hampton reviewed a summary in preparation for the hearing but claimed that the event was a little remote in time to recall.  (Tr. at 57-58).  Mr. Hampton testified that when he visits a customer with a past-due balance, his duties are to obtain the past-due payment or to terminate service.  (Tr. at 59-64).  However, when testifying about the collection and termination process, Mr. Hampton did not testify about the specific events surrounding this termination.  (Tr. at 59-64).  Mr. Hampton never confirmed specifically whether he checked with the Respondent to ensure that the Complainants’ payment was not received.  (Tr. at 63).  Mr. Hampton also testified that, generally, when he does not receive payment, he terminates service.  But, he did not specifically refute the Complainants’ testimony that the Complainants attempted to satisfy the outstanding balance before termination.  (Tr. at 64-65).  

Mr. Hampton testified that he did not remember the Complainants’ attempt to give him a payment.  (Tr. at 69).  Mr. Hampton testified that he terminated service but never detailed any part of the termination process specific to this event.  (Tr. at 64).  Mr. Hampton’s testimony remained general concerning the termination process but never addressed the facts and events surrounding the specific termination in this matter.  We are not convinced that Mr. Hampton verified the status of the Complainants’ account before shutoff.  We are convinced that the Complainants attempted to satisfy the bill before shut off.  

In contrast, the Complainants’ testimony was detailed and, we believe, more credible than Respondent’s witness regarding the specific events surrounding the termination of Complainants’ service.  Consequently, we ascribe more weight to the evidence and testimony of the Complainant than the evidence and testimony of the Respondent.

We are convinced that the CSI representatives neglected to perform their primary duty when visiting a customer on site, which is collection of the outstanding balance or confirmation of payment before termination.  (Tr. at 61-62).  In essence, there was no nonpayment on the part of the Complainant to necessitate shut off as the Complainants made a good-faith effort to make payment before shut off.  (Tr. at 8-9).  The Respondent’s termination of the Complainants’ service violated 66 Pa. C.S. § 1503(b) because these circumstances did not meet the requirements of termination for nonpayment.  We conclude that the failure of the CSI representatives to confirm receipt of the Complainants’ payment, refusal to accept payment on site and termination of the Complainants’ service violated 66 Pa. C.S. § 1503. 
Briefly, we will examine the appropriateness of the civil penalty the ALJ imposed in this matter.  In Joseph A. Rosi v. Bell-Atlantic-Pennsylvania, Inc., C-00992409 (March 16, 2000), the Commission adopted standards to be applied to determine the amount of the civil penalty in slamming cases.  We have subsequently determined that all violations of the Public Utility Code and Commission regulations, not just slamming cases, shall be subject to review under the standards enunciated in Rosi.  Pennsylvania Public Utility Commission v. NCIC Operator Services, M-00001440 (December 21, 2000).  
The standards for developing a civil penalty that are set forth in Rosi are as follows:  

1.
Whether the violation was intentional or negligent.  If the violation is intentional, the Commission should start with the presumption that the penalty will be in the range of $500 to $1,000 per day.  If the violation is negligent, the Commission should start with the presumption that the penalty will be in the range of zero dollars to $500 per day.  The precise penalty amount per day will be arrived at by applying the following additional standards, while recognizing that the Commission retains broad discretion in determining a total civil penalty amount that is reasonable on an individual case basis.
2.
Whether the regulated entity promptly and voluntarily took steps to return the customer to the appropriate carrier and credited the customer's account.
3.
Whether the regulated entity initiated procedures to prevent future slamming.
4.
The number of customers affected and the duration of the violation.
5.
Whether the penalty arises from a settlement or a litigated proceeding.
6.
The compliance history of the regulated entity which committed the violation.
7.
Whether the regulated entity cooperated with the Commission.  
8.
The amount necessary to deter future violations.
9.
Past Commission decisions in similar situations.

10.
Other relevant factors.

We will only address the relevant Rosi standards for determining whether the ALJ imposed an appropriate civil penalty.  The applicable Rosi standards are considered as follows:

(1) Whether the violation is intentional or negligent.

We agree with the ALJ’s conclusion that the termination was inappropriate, as the Respondent terminated service without ensuring prior personal contact and without ensuring receipt of payment and accepting the on-site payment.  Under Rosi, where the violation is negligent in nature and a per-day fine is appropriate, the presumption is that the penalty will be in the range of zero dollars to $500.00 per day.  Id.  In this instance, the ALJ recommended fining the Respondent $1000.00 for violation of 66 Pa. C.S. § 1503(b).  While the civil penalty discussed herein falls within the Rosi definition of appropriate, we modify the Initial Decision with this Order to clarify the ALJ’s application of the civil penalty to the Respondent’s conduct.    
As the violations of 66 Pa. C.S. § 1503 indicate more negligence than intent, we agree with the recommendation of the ALJ and will fine the Respondent $500.00 for each violation.  We conclude that assessing a $1000 civil penalty against the Respondent is appropriate.  

(4) The number of customers affected and the duration of the 
violation.  The Complainants are the only party affected by this violation.
(5) Whether the penalty arises from a settlement or a litigated 

proceeding.  This penalty arises from a litigated proceeding.

(6) The compliance history of the regulated entity which 

committed the violation.  We have reviewed the case history of the Respondent in this Complaint proceeding and it does not indicate that the Respondent has an extensive history of non-compliance regarding personal contact.  This is persuasive given the number of customers the Respondent serves.  See Edward Dugas v. PECO Energy Company, 2004 Pa. P.U.C. LEXIS 49 (2004).
(7) Whether the regulated entity cooperated with the 

Commission.  The Commission was not a party to this proceeding.  Still, there is no evidence that the Respondent failed to cooperate in any way. 
(8) The amount necessary to deter future violations.  We agree

 with the ALJ that a penalty is necessary in this case and that the penalty amount of one thousand dollars ($1000.00) imposed upon the Respondent shall be sufficient to deter future violations.  Therefore, the ALJ’s decision to impose a civil penalty upon the Respondent for violating 66 Pa. C.S. § 1503(b) was appropriate.  See 66 Pa. C.S. § 3301 (Civil penalties for violations). 
(9) Past Commission decisions in similar situations.  The

Commission has consistently held utility companies accountable and fined them for failure to notify customers through personal contact before terminating service.   
This decision is consistent with those decisions.  See David Paul Shapiro v. Paupack Water, 1983 Pa. P.U.C. LEXIS 66 (1983) and National Utilities, Inc. v. Pennsylvania Power & Light Company, 1997 Pa. P.U.C. LEXIS 24 (Pa. P.U.C. 1997).

(10) Other relevant factors.  There are no factors or issues in this 

matter that depart from past Commission decisions in similar situations.  We believe all other relevant factors were considered in the course of assessing the civil penalty.  
Here, the Complainants successfully presented evidence of wrongdoing by the Respondent.  Further, the record shows that the Respondent acted in a manner inconsistent with the Code.  Therefore, we conclude that the fine the ALJ imposed upon the Respondent was appropriate for the violations of 66 Pa. C.S. § 1503.  Because the Complainants established violations of the Code, the Respondent’s Exceptions are denied.  THEREFORE,   


IT IS ORDERED: 

1.
That the Exceptions of PECO Energy Company to the Initial

Decision of Administrative Law Judge Ky Van Nguyen are denied. 
2.         That the Initial Decision of Administrative Law Judge Ky Van Nguyen issued on June 14, 2005, is adopted consistent with this Opinion and Order.  

3.         That the Complaint of Hikmat & Hashem Omar against PECO Energy Company is sustained. 

4.
That the Respondent shall refund to the Complainants the 

reconnection fee of $60, the amount the Complainants were compelled to pay as a result of the Respondent’s violation of the Public Utility Code on discontinuing service.



5.
That the Respondent shall pay a civil penalty of one thousand dollars ($1,000), as provided for in Section 3301 of the Public Utility Code, 66 Pa. C.S. § 3301, by certified check or money order within twenty (20) days after service of this Order, to:

Pennsylvania Public Utility Commission




P.O. Box 3265




Harrisburg, PA 17105-3265



6.
That the Respondent shall cease and desist from further violations of the Public Utility Code.

7.
That the Secretary shall mark this Docket as closed. 



BY THE COMMISSION,
 

 








James J. McNulty

                                                                             Secretary

 

(SEAL)

 

ORDER ADOPTED:  October 27, 2005
 

ORDER ENTERED:  November 1, 2005
� 	As this is a commercial account, we note that 66 Pa. C.S. § 1503 is the applicable termination provision for commercial accounts, but that section was superseded by Chapter 14 of the Code, 66 Pa. C.S. §§ 1401-1418, concerning residential accounts.
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