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HISTORY OF THE PROCEEDING


This decision dismisses a complaint which Richard Biltz filed on March 9, 2005 against Duquesne Light Company (Duquesne Light).  Mr. Biltz opposes a rate increase which went into effect on January 1, 2005.  Duquesne Light filed an answer on May 27, 2005.



The Commission held an initial hearing by telephone on July 25, 2005.  Mr. Biltz appeared pro se and testified in support of his complaint.  Regina M. Sestak, Esquire, represented Duquesne Light.  Three witnesses testified for Duquesne Light: Nancy J. Krajovic, Duquesne Light’s manager of regulatory affairs; Richard Herskovitz, Duquesne Light’s assistant general counsel; and Joshua Japalucci, Duquesne Light’s rates and pricing analyst.  Ms. Krajovic sponsored four exhibits: Duquesne Light’s Rate RH, effective in 1988, 1999, 2004 and 2005, respectively.  Mr. Herskovitz sponsored two exhibits: the notice of the rate increase and the newspapers in which Duquesne Light publicized the notice.  Mr. Japalucci sponsored one exhibit, a comparison of RH rates.  All seven exhibits were admitted into the record.


The record of this proceeding, which consists of a 48-page transcription of the notes of testimony and seven exhibits, closed on July 25, 2005 by notation on the OALJ hearing report.  The parties did not file briefs.
FINDINGS OF FACT
1.
Mr. Biltz has been a customer of Duquesne Light since October 4, 1973.  He resides at 204 Nottingham Drive, Moon Township, PA 15108.  Tr. 5-6. 
2. Duquesne Light bills him at its Tariff Rate RH-Residential Service Heating Rate (Rate RH).  Tr. 6.
3. Before passage of the Electricity Generation Customer Choice and Competition Act, 66 Pa. C.S.A. §2801 et seq., (Choice Act) Duquesne Light’s tariff for RH customers had become effective on March 25, 1988.  Tr. 13-14; Ex. 1.
4. Duquesne Light’s first tariff for RH customers under the Choice Act became effective on January 1, 1999.  Under the Choice Act, Duquesne Light’s rates were unbundled into four charges: distribution, transmission, generation and CTC.  Tr. 14-15; Ex. 2.  

5. Duquesne Light’s tariff for RH customers which went into effect on January 13, 2004 reflects the CTC having been fully collected and no longer being billed to customers.  Tr. 15-16; Ex. 3.

6. Duquesne Light’s tariff for RH customers, which went into effect on January 1, 2005, contains rates which are in compliance with POLR III.  The rates represent for the first time the cost to Duquesne Light of its obtaining electricity at market-based prices for generation charges.  Before January 1, 2005 Duquesne Light’s generation rate was not market based.  The rate was the amount left over after the distribution, transmission and CTC rates were subtracted from the total rate.  Tr. 16-17; Ex. 4.

7. Duquesne Light’s generation charge for the rate effective January 13, 2004 was 4.9856 cents per kilowatt-hour.  Its generation charge for the rate effective January 1, 2005 rose to 7.6604 cents per kilowatt-hour.  This is a 53.65% increase (7.6604 minus 4.9856 equals an increase of 2.6748 cents per kilowatt-hour which is 53.65 percent of 4.9856 because 2.6748 divided by 4.9856 equals 53.65).  Tr. 18; Exs. 3 and 4.
8. On December 9, 2003, Duquesne Light filed a request with the Commission for approval of a plan for Provider of Last Resort (POLR) electric service.  The Commission docketed this proceeding at P-00032071 (hereinafter referred to as POLR III).  Duquesne Light provides POLR service to customers who do not shop for electricity from an electric generation supplier (EGS) or who are returned to Duquesne Light’s service for any reason.  Duquesne Light’s POLR III plan provided for fixed-price generation service for residential and small commercial customers through 2010.  Tr. 22-24; Ex. 6.

9. Duquesne Light, the Commission’s Office of Trial Staff, the Office of Consumer Advocate and the Office of Small Business Advocate agreed on a form of notice regarding POLR III rates and submitted it to the Administrative Law Judge (ALJ) presiding over POLR III.  The presiding ALJ approved the notice.  Tr. 23-24; Ex. 6.

10. Duquesne Light published notice of the proposed rate increase which was part of its POLR III plan in January and February 2004 in the Beaver County Times, the McKeesport Daily News, the New Pittsburgh Courier, the Pittsburgh Post-Gazette and the Tribune-Review Pittsburgh Edition.  Tr. 24; Ex. 7.

11. Duquesne Light’s notice indicated that as part of its POLR III proposal Duquesne Light was requesting a rate increase in the generation portion of its POLR rate for residential and small commercial customers, which would result in an increase in customers’ overall monthly bills of about 7% in January 2005 and about 5.9% in January 2008.  These percentages refer to the overall bill, meaning that distribution, transmission and generation charges are included in the calculation.  The notice also indicates that customers desiring additional information should contact the Commission at an address or telephone number given in the notice or contact the Commission at its website, also given in the notice.  Tr. 24; Ex. 6.

12. On November 1, 2004, in compliance with Commission orders entered August 23 and October 1, 2004 at Docket No. P-00032071, Duquesne Light filed Supplement 22 to its Tariff Electric – Pa. P.U.C. No. 23 which became effective on January 1, 2005.
13.  Duquesne Light has 525,000 residential customers, 500,000 of which take service under Rate RF and 25,000 of which take service under Rate RH.  Before January 1, 2005 Duquesne Light’s RH rates were significantly lower than its RF rates because, before deregulation, RH customers had a discounted rate during the winter months.  During the non-heating months, RH customers paid the same rate per kilowatt hour as RF customers.  When Duquesne Light unbundled its rates, however, the non-heating rate for RH customers was much lower than the rate of the RF customers for the same period.  This rate disparity lasted until the POLR rates went into effect, at which time the RH rate was brought up to the level of the RF rate.  As a result, the January 1, 2005 increase in generation rates for RH customers was much higher than it was for RF customers.  Factoring in the rates to all RH and RF customers, however, the overall increase in generation rates was 7%.  Tr. 31-33.
DISCUSSION

Mr. Biltz asserts that the 53% increase in Duquesne Light’s generation rate from 4.9¢ per kilowatt hour to 7.6¢ per kilowatt hour amounts to sticker shock and that Duquesne Light’s notice did not alert its RH customers that their generation rates would rise by more than 50% instead of by 7%.  He asks the Commission to determine if a rate reduction is called for.

As the party seeking relief from the Commission, Mr. Biltz has the burden of proof.  Section 332(a) of the Public Utility Code, 66 Pa. C.S. §332(a).
“Burden of proof” means a duty to establish a fact by a preponderance of the evidence, or evidence more convincing, by even the smallest degree, than the evidence presented by the other party.  Se-Ling Hosiery v. Margulies, 364 Pa. 54, 70 A.2d 854 (1950).  

Section 701 of the Code, 66 Pa. C.S.A. §701, allows any person, having an interest in the subject matter, to file a formal complaint in writing with the Commission setting forth any act or thing done or omitted to be done by any public utility in violation, or claimed violation, of any law which the Commission has jurisdiction to administer or of any regulation or order of the Commission.  See also, 52 Pa. Code §5.21(a).  

Mr. Biltz is correct that the notice of the increase in Duquesne Light’s generation rates did not alert RH customers that their increase would be well above the overall increase in generation rates.  The notice indicated that the overall increase in generation rates would be 7%.  The increase in the generation rate to the RH customers, however, was over 53%.  Finding of Fact Nos. 7 and 11.
Duquesne Light’s witnesses offered an adequate explanation for the difference in the percentage of the increase of generation rates between RH customers and RF customers. Before POLR III, the winter month discounted rate RH customers received resulted in a lower rate for RH customers.  The POLR III rates eliminated the disparity and doing so all at once resulted in a 53% increase in RH customers’ generation rate.  The 7% overall increase in generation rates results from Duquesne Light having 500,000 RF customers and only 25,000 RH customers.  Finding of Fact Nos. 7 and 13.

The POLR III notice alerted generation customers of a 7% overall increase in rates, but did not alert the RH customers that their generation rates would increase by over 53%.  Mr. Blitz understands that the RH rate increased because it was no longer feasible to have the rate differential between RH customers and RF customers.  Tr. 33.  He asks, however, if it was reasonable to increase the rates at one time instead of phasing in the increase gradually.  Tr. 33.  
Although the notice was not specific, it did alert generation customers that their rates would increase.  The parties to the POLR III proceeding agreed on the contents of the notice and the presiding ALJ approved the notice.  The Commission’s notice of the proposed increase in generation rates was reasonable because it indicated that customers could contact the Commission for further information about the increase and provided ways for them to do so.  Finding of Fact No. 11.  

Duquesne Light witness Mr. Herskovitz did not know if Duquesne Light contemplated a gradual phase-in.  Tr. 34.  Assuming that Duquesne Light was aware of the large increase in generation rates to its RH customers, it made a management decision not to phase the increase in gradually.  While this might not have been comfortable for RH customers, the increase was justified and the lack of a phase-in period was not unreasonable.
Based on this record, Duquesne Light has not done anything in violation, or claimed violation, of any law which the Commission has jurisdiction to administer or of any regulation or order of the Commission.  For this reason, Mr. Blitz’s complaint is dismissed in the order below.

CONCLUSIONS OF LAW


1.
The Commission has jurisdiction over and the subject matter of this proceeding.



2.  
Mr. Blitz has not met his burden of proving that Duquesne Light did anything in violation, or claimed violation, of any law which the Commission has jurisdiction to administer or of any regulation or order of the Commission.


3.
The Commission’s notice of the proposed increase in generation rates was reasonable because it provided the ways in which affected customers could contact the Commission for further information.

ORDER


THEREFORE;



IT IS ORDERED:



1.
That the complaint of Richard Blitz v. Duquesne Light Company at Docket No. C-20054438 is dismissed for failure to meet the burden of proof.


2.
That the docket in this proceeding be marked closed.

Dated:
 August 19, 2005
















Larry Gesoff








Administrative Law Judge
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