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HISTORY OF THE PROCEEDING


This decision grants a complaint that Jeanne P. Kleckner (“Complainant”) filed on September 10, 2004.  Kleckner alleges that National Fuel Gas Distribution Corporation (“Respondent” or “NFG”) wrongfully charged her for residential natural gas service it provided to 3433 Chapin Street, Erie, Pennsylvania 16508.  The Complainant claims she never lived at this address.  Instead, she insists her daughter-in-law, Catherine R. Kleckner, incurred this bill of $2,711.12, for which the Respondent now seeks payment from her.  On October 8, 2004, the Respondent answered the complaint.  I was assigned this case on February 23, 2005.


A standard Prehearing Order was issued on March 1, 2005.  When it became apparent that the factual basis for the complaint was complex and Catherine R. Kleckner had not been made a party to this case, a telephonic hearing scheduled for 2:00 p.m. on March 30, 2005 was changed to a telephonic prehearing conference with the consent of the parties present.  This prehearing conference generated 28 pages of notes of testimony.  All parties agreed that they would exchange further information about their respective cases and since she has an obvious interest in this case, Catherine R. Kleckner should be joined as an indispensable party to this proceeding.  Thereafter, I issued an Interim Order on March 31, 2005 joining Catherine R. Kleckner as an indispensable party to this case.  A telephonic hearing set for May 4, 2005 was postponed when Complainant’s counsel experienced a scheduling conflict.


Edwin W. Smith, Esq., represented the Complainant at a telephonic hearing at 10:00 a.m. on June 7, 2005.  Lee E. Hartz, Esq., represented the Respondent.  The Complainant supplied two telephone numbers for her daughter-in-law.  When I called Catherine R. Kleckner at 814-881-8827, I could only leave a message on an answering machine for her to return the call by 10:15 a.m., otherwise the hearing would proceed without her.  When I called 814-866-9235, a woman answered the phone. When I asked if the individual answering the phone was Catherine R. Kleckner, she immediately responded “No” and hung up.  I then recessed the hearing for 15 minutes to allow Catherine R. Kleckner an opportunity to return the call (N.T. 5​‑7).

When she still had not returned the call by 10:17 a.m., the hearing resumed with both parties presenting testimony.  The Complainant submitted four exhibits for admission into the record.  The Respondent offered five exhibits.  The hearing generated 83 pages of notes of testimony.  No briefs were filed.  The record closed on July 7, 2005.
FINDINGS OF FACT
1. The Complainant, Jeanne P. Kleckner, resides at 213 Baer Drive, Apartment 2, Erie, Pennsylvania 16505 (N.T. 12).
2. The Respondent, National Fuel Gas Distribution Corporation, began providing residential natural gas service to 3433 Chapin Street, Erie, Pennsylvania 16508 on August 30, 1993 (N.T. 67, 73).

3. When it ceased providing service on October 3, 2002, $2,711.12
 remained unpaid to NFG for its gas service to 3433 Chapin Street (N.T. 64‑65, 67; NFG Exh. E).

4. The Complainant and the Respondent stipulate that Jeanne P. Kleckner has never resided at 3433 Chapin Street (N.T. 11‑12, 44‑45; Complainant’s Exh. D).

5. Catherine R. Kleckner, the Complainant’s daughter-in-law, resided at 3433 Chapin Street during the time the gas bills with NFG were incurred (N.T. 12‑13).
6. Catherine R. Kleckner and Neal H. Kleckner II, the Complainant’s son, were married on February 14, 1981.  They have five children (N.T. 23, 39, 43).

7. In October 2002, Catherine R. Kleckner and her husband separated and after living there together for 8 to 10 years, he moved away from 3433 Chapin Street (N.T. 13, 33‑34, 39‑40, 43).

8. Neal H. Kleckner II denies ever arranging for utility service or paying the utility bills while he and Catherine R. Kleckner lived together, because he worked two jobs and “she did all the banking” (N.T. 40‑41).

9. The Complainant denies ever asking NFG to provide gas service in her name to 3433 Chapin Street; she denies ever paying any bills for gas service at this address (N.T. 13‑14).
10. During the time when bills were accumulating for this account, the Complainant resided at 1731 West 35th Street, Erie, Pennsylvania (N.T. 14).

11. While residing at 1731 West 35th Street, the Complainant received residential natural gas service from NFG and paid all bills for that service (N.T. 14, 78‑80).

12. While residing at 1731 West 35th Street, the Complainant was listed in the local telephone directory as living at that address (N.T. 14, 78).

13. During a discussion with her daughter-in-law in 2001 or 2002, the Complainant learned that her name was on the account with NFG for gas service to 3433 Chapin Street.  The daughter-in-law informed the Complainant that she was working with the Commission to straighten this matter out and that she would have the Complainant’s name removed from the account (N.T. 15‑16, 26‑28, 33‑34).

14. The Complainant received dunning phone calls from a collection agency for NFG seeking payment on the account at 3433 Chapin Street (N.T. 16‑17).
15. In December 2003, the Complainant received a credit report of an unpaid bill with NFG (N.T. 14‑15, 28).

16. The Complainant also received a notice from NFG threatening termination of service for nonpayment of her bills (N.T. 15).

17. In December 2003 or January 2004, the Complainant called NFG about the unpaid gas bills for 3433 Chapin Street (N.T. 30‑31, 35‑36).

18. Thereafter, the Complainant contacted a representative with the Commission’s Bureau of Consumer Services (“BCS”) and she no longer spoke with her daughter-in-law about this problem (N.T. 17‑18, 28, 31‑32).

19. In May 1995, the Complainant’s husband received a bill of $987.15 for electric service to 3433 Chapin Street that was in his name.  He did not request or authorize anyone to use his name on that account (N.T. 18‑19, 23‑24, 49‑50; Complainant’s Exh. C).
20. When she called to inquire about that problem, the electric company gave the Complainant the last four digits of her husband’s Social Security number as proof of authorization to bill him on that account (N.T. 18‑19).

21. The Complainant believed the electric bill in her husband’s name had been a mistake.  After contacting the electric company, she experienced no further problem (N.T. 25).

22. When the Complainant and her husband applied for a car loan in June 2004, a credit report revealed an unpaid bill in their names in the amount of $1,200.00 for telephone service provided to 3433 Chapin Street (N.T. 19, 25‑26).
23. The Complainant denies ever requesting the telephone company to provide telephone service in her name to 3433 Chapin Street (N.T. 19).

24. The Complainant and her husband submitted three separate fraud packages to the phone company for three collection agencies concerning the bills in their names for telephone service to 3433 Chapin Street (N.T. 19‑20, 47‑48; Complainant’s Exh. B).

25. To date, the Complainant and her husband have heard nothing further from the telephone company concerning the unauthorized use of its service and nothing further has appeared on their credit history (N.T. 20).
26. The Complainant attempted to file a criminal complaint against her daughter-in-law with the local district justice, but the district attorney declined to prosecute it (N.T. 20, 33‑34, 46‑47; Complainant’s Exh. A).

27. The owner of the property located at 3433 Chapin Street is Ronald Weber (N.T. 20).

28. The Complainant denies ever leasing the property located at 3433 Chapin Street (N.T. 20).

29. The Complainant denies ever making any payments on the account with NFG for gas service to 3433 Chapin Street (N.T. 22).

30. The Complainant’s son only became aware of a problem with utility bills for 3433 Chapin Street after he separated from his wife in October 2002 (N.T. 41‑43).
31. NFG opened an account in the name of Jeanne P. Kleckner for the residential natural gas service it provided to 3433 Chapin Street using her Social Security number on August 30, 1993 (N.T. 52‑54, 67, 73; NFG Exh. D).
32. In 1993, a person could apply by telephone for residential natural gas service from NFG by supplying two forms of identification, one of which could be a Social Security number; an individual would not have to appear in person at an NFG office to apply for service, unless NFG was aware of some problem (N.T. 55, 73‑75).
33. A parent could apply for natural gas service from NFG for a child, who lived at another address; the parent would then be the ratepayer of record for that account (N.T. 55‑56).
34. If someone who was not the ratepayer of record called to inquire about an account, NFG would not give any information to that individual (N.T. 56‑57).
35. On October 18, 2001, NFG received a phone call from a Jeanne Kleckner concerning a large balance due on the account for 3433 Chapin Street.  The caller denied the bill was the responsibility of Jeanne P. Kleckner.  NFG does not have a record of the phone number that the caller used.  The caller would not provide a mailing address and stated that she did not live there, but her daughter-in-law, Catherine Kleckner, did live there with a large family.  The caller explained that she would try to have her daughter-in-law place the bill in her name.  NFG explained that the daughter-in-law would have to come into the office with a photo identification, a Social Security card and a lease from the landlord.  The caller stated that she would try to have her do so.  NFG also explained that regardless of what the daughter-in-law did, Jeanne Kleckner would still be responsible for payment of the bill, because she was the ratepayer of record (N.T. 60‑61, 76‑78; NFG Exh. B).
36. The Complainant denies ever talking with anyone at NFG on October 18, 2001 about this account (N.T. 21, 28‑30; NFG Exh. B).

37. NFG has no record of the Complainant ever removing her name from this account (N.T. 62).

38. NFG received several payments on this account, to wit: $200.00 on June 8, 2001; $100.00 on July 20, 2001; $70.00 on November 9, 2001; and $360.00 on July 25, 2002.  NFG has no record of who made these payments (N.T. 75‑76; NFG Exh. E).

39. Before ceasing to provide gas service for nonpayment, NFG sent notices threatening termination of service to 3433 Chapin Street in the name of Jeanne P. Kleckner (N.T. 68).

40. On October 1, 2002, NFG received a call from an individual identifying herself as Catherine Kleckner inquiring about the amount of payment required to maintain gas service at 3433 Chapin Street.  NFG explained that Jeanne P. Kleckner would have to call about the bill.  NFG also suggested that Catherine Kleckner could apply for service in her own name by appearing in person at its office with identification and proof of residence.  Catherine Kleckner claimed that she had already done so (N.T. 57, 71‑73).

41. NFG terminated gas service to 3433 Chapin Street on October 3, 2002 for nonpayment and finalized the account (N.T. 67‑68).
42. The BCS denied the Complainant’s informal complaint concerning this billing dispute on July 15, 2004 (N.T. 62‑64; NFG Exh. C).
43. NFG conducted a security investigation on August 13, 2004 and determined that no fraud had occurred on this account (N.T. 65‑67, 78‑79).
44. Following termination of service on October 3, 2002, NFG opened another account in the name of Catherine Kleckner for gas service to 3433 Chapin Street (N.T. 68).
45. NFG closed Catherine Kleckner’s account at 3433 Chapin Street on April 30, 2004 at the customer’s request when she moved to another address (N.T. 68‑69).

46. After applying a $200.00 security deposit to the balance owed on the bill, $1,429.30 remained unpaid on Catherine Kleckner’s account for gas service to 3433 Chapin Street between October 3, 2002 and April 30, 2004.  NFG received a check of $178.00 on July 3, 2003 for payment on that account that was returned for insufficient funds (N.T. 69‑70).
47. At present, NFG is providing gas service to 3433 Chapin Street in the name of the landlord (N.T. 68‑69).
DISCUSSION


In the case sub judice, the Complainant seeks relief from NFG’s bill of $2,711.12 for gas service it provided in her name from August 30, 1993 until October 3, 2002 to 3433 Chapin Street in Erie (N.T. 64‑65, 67, 73; NFG Exh. E).  Jeanne P. Kleckner asserts her daughter-in-law, Catherine R. Kleckner, fraudulently obtained this service in her name, then failed to pay for it.  As the party seeking affirmative relief from the Commission, the Complainant bears the burden of proving her entitlement to relief.  66 Pa. C.S. §332(a).


The term “burden of proof” means a duty to establish a fact by a preponderance of the evidence.  Se-Ling Hosiery v. Margulies, 364 Pa. 45, 70 A.2d 854 (1954); Feinstein v. Philadelphia Suburban Water Company, 50 Pa. P.U.C. 300 (1976).  The term “preponderance of the evidence” means one party must present evidence which is more convincing, by even the smallest amount, than the evidence presented by the other party.  Id.  Accordingly, one must review the record in this case to determine whether the Complainant has satisfied her burden of proof.  If the review indicates the burden has been satisfied, one must then determine whether the Respondent has submitted evidence of co-equal value or weight to refute the Complainant’s evidence.  If this has occurred, the burden of proof cannot be satisfied, unless the party bearing the burden of proof presents additional evidence.  Morissey v. Pa. Dept. of Highways, 424 Pa. 87, 225 A.2d 895 (1967); and Burleson v. Pa. P.U.C., 443 A.2d 1373 (Pa. Cmwlth. 1982), affirmed, 501 Pa. 443, 461 A.2d 1234 (1983).


Furthermore, substantial evidence must support the Commission’s decision.  See, e.g., Section 704 of the Administrative Agency Law, 2 Pa. C.S. §704; Yellow Cab Company v. Pa. P.U.C., 524 A.2d 1069 (Pa. Cmwlth. 1987).  The term “substantial evidence” means such relevant evidence that a reasonable mind may accept as adequate to support a conclusion.  More is required than a mere trace of evidence or a suspicion of the existence of a fact sought to be established.  Norfolk & Western Ry. Co. v. Pa. P.U.C., 489 Pa. 109, 413 A.2d 1037 (1980); Erie Resistor Corp. v. Unemployment Comp. Bd. of Review, 194 Pa. Superior Ct. 278, 166 A.2d 96 (1961); and Murphy v. Pa. Dept. of Public Welfare, White Haven Center, 480 A.2d 382 (Pa. Cmwlth. 1984).  The Commission has held that a complainant, to establish a sufficient case against a utility and satisfy the burden of proof, must show the utility is responsible or accountable for the problem described in the complaint.  Feinstein, supra.


Here, the Complainant shows that Catherine R. Kleckner, the Complainant’s daughter-in-law, resided at 3433 Chapin Street during the time the gas bills with NFG were incurred (N.T. 12‑13).  Catherine R. Kleckner and Neal H. Kleckner II, the Complainant’s son, were married on February 14, 1981.  They have five children (N.T. 23, 39, 43).  In October 2002, Catherine R. Kleckner and her husband separated and after living there together for 8 to 10 years, he moved away from 3433 Chapin Street (N.T. 13, 33‑34, 39‑40, 43).  At the same time, NFG terminated gas service to 3433 Chapin Street on October 3, 2002 for nonpayment and finalized the account (N.T. 67‑68).


Both the Complainant and the Respondent stipulate that Jeanne P. Kleckner has never resided at 3433 Chapin Street (N.T. 11‑12, 44‑45; Complainant’s Exh. D).  When bills were accumulating for this account, the Complainant resided at 1731 West 35th Street in Erie (N.T. 14, 78).  The Complainant presently resides at 213 Baer Drive, Apartment 2, in Erie (N.T. 12).  While residing at 1731 West 35th Street, the Complainant received residential natural gas service from NFG and paid all of her bills for that service (N.T. 14, 78‑80).  The Complainant denies ever asking NFG to provide gas service in her name to 3433 Chapin Street; she also denies ever paying any bills for gas service at this address (N.T. 13‑14).


In response, NFG explains it opened an account in the name of Jeanne P. Kleckner for the gas service it provided to 3433 Chapin Street when someone using her Social Security number applied for service on August 30, 1993 (N.T. 52‑54, 67, 73; NFG Exh. D).  In 1993, a person could apply by telephone for NFG’s gas service by supplying two forms of identification, one of which could be a Social Security number.
  An individual would not have to appear in person at an NFG office to apply for service, unless NFG was aware of some problem (N.T. 55, 73‑75).  Further, NFG suggests a parent could apply for its gas service on behalf of a child, who lived at another address.  The parent would then be the ratepayer of record for that account (N.T. 55‑56).


To further support her position that gas service in her name at that address was unauthorized, the Complainant shows that on two previous occasions, utility service was obtained for 3433 Chapin Street in either her husband’s name or her and her husband’s names jointly without their consent.  In May 1995, her husband received a bill of $987.15 for electric service to 3433 Chapin Street that was in his name.  He did not request or authorize anyone to use his name on that account (N.T. 18‑19, 23‑24, 49‑50; Complainant’s Exh. C).  When she called to inquire about the problem, the electric company gave the Complainant the last four digits of her husband’s Social Security number as proof of authorization to bill him on that account (N.T. 18‑19).  The Complainant believed the electric bill in her husband’s name had been a mistake, because her husband and son share a similar name.  After contacting the electric company, she experienced no further problem with her electric bills (N.T. 25).  For his part, the Complainant’s son denies ever arranging for utility service in his own name while he and Catherine R. Kleckner lived together, because he worked two jobs and “she did all the banking” (N.T. 40‑41).



The Complainant became aware of another instance of unauthorized use of their names to obtain utility service, when she and her husband applied for a car loan in June 2004.  A credit report revealed an unpaid bill of $1,200.00 in their names for telephone service provided to 3433 Chapin Street (N.T. 19, 25‑26).  To clear their credit history, they submitted three separate fraud packages to the phone company for three collection agencies (N.T. 19‑20, 47‑48; Complainant’s Exh. B).  To date, the Complainant and her husband have heard nothing further from the telephone company concerning the unauthorized use of its service and nothing further has appeared on their credit history (N.T. 20).  In addition, the Complainant attempted to file a criminal complaint against her daughter-in-law with the local district justice for that incident, but the district attorney declined to prosecute it (N.T. 20, 33‑34, 46‑47; Complainant’s Exh. A).



To support its position that the Complainant was well aware of the gas service in her name at 3433 Chapin Street, NFG offers its business record of a phone conversation with one of its service representatives.  On October 18, 2001, NFG received a phone call from a Jeanne Kleckner concerning a large balance due on the account for 3433 Chapin Street.
  The caller denied the bill was the responsibility of Jeanne P. Kleckner.  The caller would not provide a mailing address and stated that she did not live there, but her daughter-in-law, Catherine Kleckner, did live there with a large family.  The caller explained that she would try to have her daughter-in-law place the bill in her name.  NFG explained that the daughter-in-law would have to come into the office with a photo identification, a Social Security card and a lease from the landlord.  The caller stated that she would try to have her do so.  NFG also explained that regardless of what the daughter-in-law did, Jeanne Kleckner would still be responsible for payment of the bill, because she was the ratepayer of record (N.T. 60‑61, 76‑78; NFG Exh. B).


Looked upon in its best light, this business record establishes that Jeanne P. Kleckner knew about the gas account in her name for 3433 Chapin Street in October 2001 — a year before NFG actually terminated service for nonpayment.  But, the business record does not aid in determining who applied for gas service in August 1993.  Nor does NFG supply any information about how it established the identity of the caller in October 2001.  NFG posits that if someone who was not the ratepayer of record called to inquire about an account, its representative would not disclose any account information to that individual (N.T. 56‑57).  Yet, NFG does not explain how it identified the caller in October 2001.  If the caller had the Complainant’s Social Security number when she first applied for service, one may assume she still had it when she called in October 2001.

Moreover, the Complainant denies ever talking with anyone at NFG on October 18, 2001 about this account (N.T. 21, 28‑30; NFG Exh. B).  While she is unsure when she first became aware of the problem, the Complainant insists that during a discussion with her daughter-in-law in 2001 or 2002, she first learned that her name was on this account.  The daughter-in-law informed her that she was working with the Commission to straighten this matter out and that she would have the Complainant’s name removed from the account (N.T. 15‑16, 26‑28, 33‑34).


Indeed, NFG received a call from an individual on October 1, 2002 identifying herself as Catherine Kleckner inquiring about the amount of payment required to maintain gas service at 3433 Chapin Street.  NFG explained to her that Jeanne P. Kleckner would have to call about the bill.  NFG also suggested that Catherine Kleckner could apply for service in her own name by appearing in person at its office with identification and proof of residence.  Catherine Kleckner claimed that she had already done so (N.T. 57, 71‑73).

Having had the opportunity to listen to this witness, I find the Complainant’s testimony wholly credible, although she was uncertain about some relevant facts including when she became aware of the fraud.  In fact, her uncertainty about when she became aware of the problem lends credence to her story.  On the other hand, I am not unmindful of the fact that this billing dispute arises during a period of marital strife.  Here, a husband and wife have separated and the parent of a non-domiciliary spouse is claiming fraud on the part of the domiciliary spouse to obtain and maintain needed utility service.  Any lingering concern about ulterior motives for claiming fraud or misrepresentation of identity is dissipated, however, by the Complainant’s demonstration that the same type of fraudulent conduct was successful in obtaining electric and telephone service for 3433 Chapin Street while Catherine R. Kleckner resided there.  The Complainant amply documents the steps she and her husband undertook to clear their credit history in response to those events.
Finally, one must note that following termination of service on the account in the name of Jeanne P. Kleckner on October 3, 2002 for nonpayment, NFG opened another account in Catherine Kleckner’s name for gas service to 3433 Chapin Street (N.T. 68).  NFG closed the latter account on April 30, 2004 at the customer’s request when she moved to another address (N.T. 68‑69).  Nevertheless, after applying a $200.00 security deposit to the balance owed on the bill, $1,429.30 remained unpaid on Catherine Kleckner’s account.  In addition, NFG received a check of $178.00 on July 3, 2003 as payment that was returned for insufficient funds (N.T. 69‑70).  That check constituted the only payment she attempted during the nearly 18 months that Catherine Kleckner’s account was active (N.T. 70).  Thus, Catherine Kleckner dealt with NFG in less than a forthright manner on the account in her own name.


For all of these reasons, the Complainant has met her burden of proving that she is not responsible for the $2,711.12 bill incurred in her name for the gas service that NFG provided to 3433 Chapin Street from August 30, 1993 until October 3, 2002.  Therefore, the complaint will be granted.
CONCLUSIONS OF LAW
1. The Commission has jurisdiction over the subject matter and the parties to this proceeding.

2. The Complainant has met her burden of proving that she is not responsible for the $2,711.12 bill incurred in her name for the residential natural gas service that the Respondent provided to 3433 Chapin Street from August 30, 1993 until October 3, 2002.

ORDER


THEREFORE,



IT IS ORDERED:



That the complaint of Jeanne P. Kleckner against National Fuel Gas Distribution Corporation at Docket No. C‑20043658 is hereby granted.

Date:  August 22, 2005

















John H. Corbett, Jr.








Administrative Law Judge

� 	The transcript states this figure as $2,311.12 (N.T. 65), but the Account Statement declares the balance owed to be $2,711.12 (NFG Exh. E).  Since the Account Statement shows a running balance from November 17, 2000 through October 3, 2002, the latter amount appears to be more accurate.


� 	NFG does not explain what second form of identification it accepted to identify the applicant for gas service at 3433 Chapin Street on August 30, 1993.


� 	While the business form provides a space for the information, NFG does not have a record of the phone number that the caller used (N.T. 60�61, 76�78; NFG Exh. B).  NFG does not explain why the information is missing.
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