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C-77090008

v.

National Railroad Passenger Corporation

and Consolidated Rail Corporation


OPINION AND ORDER

BY THE COMMISSION:


Before the Commission for consideration and disposition are the Exceptions filed by Montgomery County (County) on July 27, 2005, to the Second Supplemental Recommended Decision of Administrative Law Judge (ALJ) Marlane R. Chestnut issued herein on July 12, 2005.


Reply Exceptions were filed by the Borough of Narberth (Narberth) on August 5, 2005, and the Pennsylvania Department of Transportation (PennDOT) on August 10, 2005. 





History of Proceeding


On May 27, 1996, ALJ Chestnut issued a Recommended Decision in this proceeding.
  The sole issue addressed was the assignment of future maintenance responsibility for the substructure of the above-grade bridge in Narberth which carries Narberth Avenue over tracks owned by National Railroad Passenger Corporation (Amtrak) and, pursuant to lease, used by Southeast Pennsylvania Transportation Authority (SEPTA) to provide rail service on its R-5 line.



Active Parties, in addition to Narberth, Amtrak and SEPTA, included the Township of Lower Merion, PECO Energy Company (PECO), Philadelphia Suburban Water Company (PSW, now known as Aqua Pennsylvania, Inc.), PennDOT, Consolidated Rail Corporation (Conrail) and the Commission’s Bureau of Transportation and Safety (BTS).  The County received notice but chose not to participate.



As explained in that Decision, there were a number of Parties who either could not or should not have maintenance responsibility assigned to them.  These included Amtrak and SEPTA, who are exempt from the assignment of maintenance responsibility pursuant to 49 U.S.C. § 24301(l)(1).  PennDOT was not assigned maintenance costs because Narberth Avenue is a purely local road, not part of the state highway system.  Lower Merion was not assigned maintenance responsibility because there was no evidence of record that its residents used the bridge for either pedestrian or vehicular traffic.  PSW was not assessed maintenance responsibility because it has no facilities in or on the bridge.  Conrail was not assessed maintenance responsibility because it had not used the track for a number of years.



Narberth, the County and PECO were thus left as appropriate Parties to be assigned maintenance responsibility.  As Narberth Avenue is a purely local road (approximately 1 mile in length, not used as a major through road), ALJ Chestnut determined that it was just and reasonable that Narberth be assigned maintenance responsibility for the substructure, and that it bear 35% of the costs.  


The ALJ also noted that the County benefits from the existence of the bridge because the residents of Narberth are also residents of the County, which has a much larger tax base than Narberth.  In accordance with prior Commission decisions, the County was assessed 60% of the costs.  Additionally, because PECO receives a benefit by virtue of having its facilities in the public right of way, it was assessed 5% of the maintenance costs.  In addition, because of its expertise, PennDOT was directed to inspect the bridge every two years at its initial cost, with reimbursement of its costs by the County, Narberth and PECO in the above proportions.



Exceptions to the Recommended Decision were filed by the County, Narberth, PECO and Lower Merion.  Reply Exceptions were filed by Lower Merion, Narberth, and PennDOT.




The Commission, by Order entered November 4, 1997, took the following actions: (1) assigned interim maintenance responsibility for the entire bridge to Narberth; (2) directed PennDOT to conduct biennial inspections of the bridge at its expense;
 (3) directed Amtrak, SEPTA and PECO to maintain their respective facilities at their own expense; and (4) held the Exceptions and Reply Exceptions in abeyance until the final determination, including appeals, of Consolidated Rail Corporation v. Pa. P.U.C., Civil Action No. 96-03 (D.C. District Ct.) (Consolidated Rail Corporation).  That proceeding was filed with the special railroad regional reorganization court (Special Court), which has since been disbanded.  


Also in that Order, the Commission directed the Office of Administrative Law Judge (OALJ) upon receipt of the final order in that proceeding, to “notify the parties in this case and determine what, if any, proceedings may be necessary to afford due process to the parties in considering permanent assignment of costs incurred under this interim order and permanent assignment of costs and future maintenance responsibility and thereafter issue a Supplemental Recommended Decision.”  The Commission took that action based on the possibility that the resulting decision might have a material effect on the federal exemption claimed by Amtrak and SEPTA.

A final decision was rendered in Consolidated Rail Corporation by the United States Court of Appeals for the District of Columbia Circuit in City of Philadelphia v. Consolidated Rail Corporation, 222 F.3d 990, 2000 U.S. LEXIS 15688, pursuant to a decision rendered by the Pennsylvania Supreme Court in City of Philadelphia v. Consolidated Rail Corp., 560 Pa. 587, 747 A.2d 352, 2000 Pa. LEXIS 418 (2000).



By hearing Notice dated June 15, 2001; a Prehearing Conference was scheduled for September 18, 2001, and held, as scheduled, in Philadelphia.  Present, either in person or telephonically, were Narberth, SEPTA, PennDOT, PSW, the Township of Lower Merion, Amtrak and BTS.  Although Norfolk Southern Railway Company
 (Norfolk Southern) filed a Prehearing Memorandum, it was not present.  Also receiving notice but not present were CSX Transportation, Inc. (CSX), PECO and the County.



After considerable discussion, ALJ Chestnut determined that the Consolidated Rail Corporation case had been resolved without consideration of the SEPTA/Amtrak exemption, which had been the Commission’s concern.  Therefore, the issues to be addressed in the remand were limited to the following:

(1)
Whether and how the Recommended Decision should be amended as the result of the change in operation due to Norfolk Southern’s role;

(2)
Assignment of interim maintenance costs incurred pursuant to the Commission’s November 4, 1997 Order;

(3)
The current condition of the bridge and any repairs which may be needed; and

(4)
Whether and how the Recommended Decision should be amended as the result of the holding in City of Philadelphia v. Consolidated Rail Corporation, 222 F.3d 990, 2000 U.S. LEXIS 15688.



Pursuant to the schedule contained in Prehearing Order No. 2, a hearing was held in Philadelphia on January 16, 2002.  Present were BTS, Narberth, Amtrak, PennDOT, SEPTA, the County, PECO and Lower Merion.  The County presented no witnesses and sponsored no exhibits.  PECO presented two witnesses and each of the other Parties presented one witness.  The supplemental record consists of the Statements and Exhibits sponsored by those witnesses as well as a transcript totaling 206 pages.



Main Briefs were filed by BTS, Lower Merion, SEPTA, Narberth, Amtrak, the County, PennDOT and PECO.  Reply Briefs were filed by SEPTA, PECO, PennDOT, Norfolk Southern and Narberth.



In her Supplemental Recommended Decision dated July 25, 2002, ALJ Chestnut found that there had been no change in law or fact that would justify changing the recommendations contained in the Recommended Decision dated May 27, 1996.
  Exceptions to that Supplemental Decision were filed by PECO.



The Commission, in an Opinion and Order entered April 21, 2003, took the following actions: (1) denied PECO’s Exceptions to the Supplemental Recommended Decision; (2) held the Exceptions filed by the County and Narberth in abeyance; (3) adopted the Recommended Decision and Supplemental Recommended Decision to the extent consistent with the Opinion and Order; (4) determined that maintenance costs and responsibilities should continue to be allocated on an interim basis, as set forth in the Interim Order entered November 4, 1977; and (5) directed Narberth at its initial cost and expense to make certain repairs as directed in the Supplemental Recommended Decision.  


The Commission also remanded this proceeding pending a final order in the case of National Railroad Passenger Corporation v. Pa. P.U. C., No. 02-3047 (3rd Cir.), including any appeal arising from that action.  The Commission directed that, upon receipt of a final order in that case, the OALJ notify the Parties and determine “what, if any, proceedings may be necessary to afford due process to the parties in considering permanent assignment of costs incurred under this Opinion and Order and the Interim Order entered on November 4, 1997, as well as the permanent assignment of costs and future maintenance responsibilities.  The Office of Administrative Law Judge shall thereafter issue a Second Supplemental Recommended Decision.”


By Letter dated July 16, 2004, ALJ Chestnut requested that the Parties inform her whether the opinion issued by the U.S. Court of Appeals for the Third Circuit in National Railroad Passenger Corp. v. Pa. P.U.C., 342 F.2d 242, 2003 U.S. App. LEXIS 17915 (3rd Cir. Pa. 2003) was a final order as contemplated by the Commission or if a further appeal is pending.  BTS responded by Letter dated July 20, 2004, informing the ALJ that the Commission did not appeal the Court of Appeals decision, and that the U.S. District Court for the Eastern District of Pennsylvania had issued orders permanently enjoining the Commission from allocating costs to either Amtrak or SEPTA for the construction or maintenance of the Lloyd Street bridge.  Included with the Letter were copies of the District Court’s Order.



By Notice dated March 14, 2005, a further Prehearing Conference was scheduled for April 27, 2005.  By Letter dated April 19, 2005, counsel for Narberth provided a report of the repairs made by it to the bridge and requested that the Prehearing Conference be rescheduled.  By Order dated April  20, 2005, the ALJ granted the request for a continuance and directed the Parties to submit Prehearing Memoranda containing the information sought by the Commission in its April 21, 2003 Opinion and Order.  


The further Prehearing Conference was later continued to June 9, 2005, and held as scheduled.  Participating, either in person or by telephone, were BTS, PennDOT, Norfolk Southern, Lower Merion, SEPTA, the County and Narberth.  Prehearing Memoranda were submitted by BTS, PennDOT, Norfolk Southern, Narberth, the County and Lower Merion.  A procedure was established for Narberth to supply both the repair report and a listing of incurred costs to the Parties for review.  It was agreed that no further hearing was necessary pending this review.  In compliance with that Order, Narberth served the repair report and a listing of the costs incurred.  No Party, after that review, requested that a hearing be held.  



This Second Supplemental Decision reflects the consensus agreement of the Parties that no further hearings are necessary in this proceeding.  The record would be reopened to include the report of the repairs made by Narberth (Narberth Supplemental Exh. 1) and a listing of the costs incurred (Narberth Supplemental Exh. 2).  All Parties have stipulated that the repairs complied with the Commission’s April 21, 2003 Opinion and Order and were satisfactory, and that the costs incurred were reasonable.



The ALJ’s Recommended Decision was issued on July 12, 2005, in which she recommended that: (1) Narberth’s Supplemental Exhibits 1 and 2 be admitted into the record; and (2) that record at the instant docket be marked closed.  (R.D. at 8).  Exceptions and Reply Exceptions to the Recommended Decision were filed as above noted. 
Discussion


In her Recommended Decision, ALJ Chestnut reached Supplemental Findings of Fact Nos. 1-3 (R.D. at 7) and Supplemental Conclusions of Law Nos. 1-3 (R.D. at 8).  We shall adopt and incorporate herein by reference the ALJ’s Further Findings of Fact unless they are either expressly or by necessary implication overruled or modified by this Opinion and Order.



Initially, we are reminded that we are not required to consider expressly or at great length each and every contention raised by a party to our proceedings.  University of Pennsylvania, et al. v. P.U.C., 485 A.2d 1217, 1222 (Pa. Cmwlth. 1984).  Any exception or argument that is not specifically addressed herein shall be deemed to have been duly considered and denied without further discussion.  


In her Recommended Decision, the ALJ made the following observations:

As all parties have recognized, further hearings are not necessary in this proceeding.  The parties already have had ample opportunity to present evidence concerning the factors they believe the Commission should consider in making permanent allocations concerning maintenance costs and responsibilities.  

The only change in circumstance that has occurred with respect to this crossing is one of fact (i.e., the additional repairs undertaken), not law.  The decision rendered by the Third Circuit Court of Appeals does not impact this case, as no maintenance costs or responsibilities have been allocated to either SEPTA or Amtrak.

All of the parties have stipulated both that the repairs comply with the Commission’s April 21, 2003 Opinion and Order, and that the costs incurred were reasonable. 

The due process rights of the parties have been fully satisfied.  There is sufficient evidence in the record for the Commission to make a final determination concerning the permanent allocation of maintenance costs and responsibilities for the rail-highway bridge which is the subject of this proceeding.
(R.D. at 7).  



The County files several Exceptions to the ALJ’s Recommended Decision.  The crux of the County’s Exceptions is that it should not be obligated for any responsibilities or expenses associated with the maintenance and/or inspection of the subject bridge.  The County further avers that it is not a concerned party for the purposes of allocation of costs and responsibilities in this type of case.  (County’s Exc. at 1-3).


It is well settled that in rail-highway crossing cases, the guiding principle for Commission action is the public interest, i.e., to ensure and promote the protection, safety, convenience and welfare of the traveling public.  Section 2702(c) of the Public Utility Code (Code) provides that:

Upon its own motion or upon complaint, the Commis​sion shall have exclusive power after hearing, upon notice to all parties in interest, including the owners of adjacent property, to order any such crossing heretofore or hereafter constructed to be relocated or altered, or to be suspended or abolished upon such reasonable terms and conditions as shall be prescribed by the Commis​sion. 

66 Pa. C.S. § 2702(c).  The General Assembly has granted to the Commission a wide range of discretion to decide cases involving rail crossings.  As above noted, the limitation on the Commission’s discretion is that the terms and conditions the Commission prescribes must be reasonable.  


Furthermore, under 66 Pa. C.S. § 2702(b), the Commission is empowered to determine and prescribe the manner in which such crossings may be constructed, recon​structed, altered, repaired, protected, suspended or abolished.  The Commission is also empowered, pursuant to 66 Pa. C.S. § 2702(c), to order the work performed upon such reasonable terms and conditions as it prescribes.  Pennsylvania Game Commission v. Pa. P.U.C., 651 A.2d 596 (Pa. Cmwlth. 1994).  Additionally, the Commission, pursuant to 66 Pa. C.S. § 2704(a), has the exclusive authority to assess the costs of any work it orders upon the concerned parties in the proceeding in such proportions as the Commission may deem appropriate.  



On review of the County’s Exceptions, we find them not to be meritorious.  We note initially that the law is clear that costs may be allocated to a county.  See Section 2704(a), supra, and Pa. P.U.C. v. Penn Central Transportation Co., 51 Pa. P.U.C. 127 (1977) (ordering county to pay portion of costs to remove obsolete bridge even though it involved relocating state highway and county never formally assumed obligation to maintain and repair bridge).  Additionally, the cost for the bridge inspections herein, which will actually be incurred, will be reduced by the amount of Federal contribution for such inspections.  In the instant case, PennDOT receives 80% of the cost of the inspections from the Federal government.  Accordingly, the actual costs for inspections which PennDOT will bill the County, Narberth, and PECO will be reduced by 80%. 


We note that the County is most certainly a “concerned party” which the Commission may order to perform work or to bear the cost of having work performed.  Additionally, the Commission has the authority to determine which parties are “concerned” in any proceeding before it.  Consolidated Rail Corporation v. Pa. P.U.C., 671 A.2d 248 (Pa. Cmwlth. 1995) citing County of Chester v. Pa. P.U.C., 408 A.2d 552 (Pa. Cmwlth. 1979) (interpreting identical language in the predecessor of Section 2702(c) of the Public Utility Code (Code), former Section 409 of the Public Utility Law, Act of May 28, 1937, P.L. 1053, as amended, formerly 66 P.S. § 1179(c), repealed by the Act of July 1, 1978, P.L. 589).  For the above reasons, the County’s Exceptions are denied.

Conclusion


We have carefully reviewed the record as developed in this proceeding, including the ALJ’s Recommended Decision, as well as the Exceptions and Reply Exceptions filed thereto.  Premised upon our review of the record evidence, we conclude that the Exceptions filed by the County are not meritorious and, as a result, they will be denied.  Accordingly, the ALJ’s Recommended Decision will be adopted to the extent that it is consistent with this Opinion and Order; THEREFORE,


IT IS ORDERED:


1.
That the Exceptions filed by Montgomery County on July 27, 2005, to the Recommended Decision of Administrative Law Judge Marlane R. Chestnut, are denied.


2.
That the Recommended Decision of Administrative Law Judge Marlane R. Chestnut herein, issued on July 12, 2005, is hereby adopted.


3.
That the record at Docket No. C-7709008 is marked closed.








BY THE COMMISSION,








James J. McNulty








Secretary

(SEAL)

ORDER ADOPTED:  October 6, 2005
ORDER ENTERED:  October 7, 2005



	�	A detailed history of the proceeding, to that point, is contained at pages 1-3 of that Recommended Decision.





	�	Narberth offered to continue to maintain the bridge approaches, surface, and sidewalks, which had been directed by the Commission in an Order dated July 28, 1981.


	�	The scope of these inspections was clarified by Order entered March 2, 1998.


	� 	The rights formerly held by Conrail to operate on Amtrak’s line were conveyed to Pennsylvania Lines LLC on June 1, 1999.  Pennsylvania Lines LLC leases those rights to Norfolk Southern.





	�	On September 19, 2001, the ALJ was notified by PECO that its failure to attend the Prehearing Conference was inadvertent.





	�	That conclusion is limited to the four issues addressed above. 
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