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HISTORY OF THE PROCEEDINGS



On July 20, 2004, Diane Meyer (Complainant) filed a formal Complaint against PPL Electric Utilities Corporation (PPL or Respondent) alleging that several of her electric bills did not add up.  The Complaint alleged that two of her bills were not accurate, and that her payment plan was set up to fail since the payment was due before her payment for fixed disability income was received.  She alleged that the PUC did not take her claims seriously and requested that the matter be put before a judge.  She asked that the Commission investigate all accounts statewide.  


On August 17, 2004, PPL filed its Answer, in which it denies that its accounting or billing is incorrect.  PPL denied knowledge of the date of Complainant’s disability payments and alleged further that its billing dates are determined by the dates that the meter is read.  PPL stated that it did have a bill extender program to permit later payments for those customers on a fixed income but that Complainant’s household had additional income, which rendered Complainant ineligible for the program.  The Answer stated that the payment program is reasonable given the household income and unpaid balance of the account.  In addition, PPL stated that the BCS analyzed the information provided by the Complainant and determined that the account had been properly billed.  PPL requested that the Complaint be dismissed.



By hearing notice issued November 12, 2004, a telephonic hearing was scheduled for December 28, 2004 and Administrative Law Judge Angela T. Jones was assigned to the matter.  ALJ Jones issued a prehearing order on November 22, 2004, advising the parties of the date and time of the scheduled hearing and informing them of the basic procedures which would be followed.  


The hearing was convened as scheduled.  During the hearing, Complainant indicated that the Complaint included a high billing complaint.  Neither ALJ Jones nor PPL believed that the original Complaint gave sufficient notice of this.  The hearing resulted in a transcript of 61 pages and three exhibits for the Complainant. ALJ Jones continued the proceeding to allow Complainant to file an amended complaint to include the additional dispute.  This was set forth in the Order Continuing Proceeding Pending Amendment of Complaint, issued December 30, 2004.



An Amended Complaint was filed on January 25, 2005.  On January 28, 2005, a telephone hearing notice was issued which scheduled a further hearing for March 8, 2005.  The hearing was held as scheduled, and resulted in a transcript which included pages 62 through 156, including three exhibits for the Complainant.



During the second hearing, Complainant revealed that she had not received the Respondent’s Exhibits 3 and 4, and ALJ Jones did not permit testimony regarding those Exhibits.  Complainant also requested a continuance to accommodate the needs of his family.  A third hearing was scheduled for this purpose and was held as scheduled on May 26, 2005 and resulted in a transcript from pages157 through 271.  PPL submitted its Exhibits 1, 2, 3 and 5 into the record, and presented the testimony of three witnesses.  


The record closed upon receipt of the transcript on June 28, 2005, and the matter, which was transferred to me for preparation of the Initial Decision, is now ready for disposition.

FINDINGS OF FACT


1.
Complainant is Diane Meyer, 45 Roser Lane, Mill Hall PA 17751.



2.
Respondent is PPL Electric Utilities Corporation, a jurisdictional public utility providing residential electric service in the Commonwealth of Pennsylvania.



3.
Shawn Batchlett, Complainant’s husband, appeared and testified on behalf of Complainant as the person most familiar with the subject matter of her Complaint.  Tr. 5-6.



4.
  Complainant’s Exhibit 1 is a bill dated June 4, 2004.  Cmplt.Ex.1.



5.
Complainant’s Exhibit 2 is a bill dated June 30, 2004.  Cmplt. Ex. 2.



6.
Complainant’s Exhibit 3 is a bill dated July 7, 2004.  Cmplt. Ex. 3.



7.
Kevin Diehl appeared and testified on behalf of PPL.  Tr. 16.



8.
Mr. Diehl explained that the number at the top of the June 4, 2004 bill, Cmplt. Ex. 1, resulted when Complainant filed a complaint against PPL and was, as a result, removed from budget billing. Tr. 20.



9.
The June 4th balance was $997.19, from which PPL subtracted:

$162.00 June 4th bill

$126.48 settlement amount from budget billing
$130.00 payment of June 7th
$578.71  June 30, 2004 balance


10.
Whenever a customer files a complaint against PPL, PPL, as a company, removes customers from budget billing.  Tr. 20.  



11.
Complainant was removed from the budget billing plan because she filed a complaint with the Bureau of Consumer Services.  Tr. 36.



12.
Part of the BCS decision was to put Complainant on a budget billing.  Tr. 37.



13.
When Complainant filed another complaint a year and a half later, PPL removed Complainant from budget billing again.  Tr. 38.



14.
Complainant has been removed from and placed back on budget billing numerous times because of the complaints that were filed.  Tr. 38.



15.
Complainant’s average bill is $185.00 per month.  Tr. 39.



16.
Complainant’s average payment is $130.00 per month.  Tr. 40.



17.
Complainant’s arrearage grows at approximately $55.00 per month.  Tr. 40.



18.
Complainant lives in the subject house with her husband and their three children, ages 19, 15 and 9.  Tr. 77.



19.
The household income is limited to Social Security Disability of approximately $1,180.00 per month.  Tr. 78.



20.
The eldest child is unable to work at this time.  Tr. 78.



21.
The occupancy of the household has remained constant for the last five years.  Tr. 79.



22.
The eight-room house is heated with an oil furnace and a 1,400 watt quartz heater used to warm the wall where the thermostat is kept.  Tr. 82-84.



23.
The hot water heater is also electric.  Tr. 84.



24.
Other household appliances include three televisions, a washer/dryer, refrigerator, stove, microwave, coffee pot, freezer, toaster, small window air conditioner, two ceiling fans, computer, Play Station, electric clocks, VCR, stereo, and cable box.  Tr. 85-86.



25.
There has been no change in appliances since the family moved in except that the dryer was recently replaced.  Tr. 86.



26.
Donald Ranck, Customer Contact representative for PPL, appeared and testified on behalf of Respondent.  Tr. 109.



27.
Mr. Ranck visited Complainant’s home on July 7, 2004 and spoke to Mr. Batchlett.  Tr. 110.



28.
Mr. Ranck prepared an electric cost estimate based on the information received from Mr. Batchlett.  Tr. 111.



29.
Mr. Ranck conducted a meter test at the time of his July 7, 2004 visit.  Tr. 111.



30.
The meter tested at 99.97 percent accurate.  Tr. 111.



31.
PPL Exhibit 3 is a bill inquiry investigation from the Contact Center, when they can’t resolve a problem over the phone with a customer and a home visit is necessary, which directs a visit to Complainant’s home.  Tr. 111, 162; PPL Ex. 3.



32.
Complainants did not have exhibits from PPL at the second hearing although PPL sent them, since the post office left a message and Complainants did not pick up the envelope prior to the hearing.  Tr. 112.



33.
PPL has been systematically replacing its residential meters with automated meters which do not require a person to appear at the house to read it.  Tr. 144.



34.
The area where Complainant lives was the last area to be converted, and conversion was completed last fall.  Tr. 144. 



35.
PPL Exhibit 5 is the May 18, 2005 high bill cost estimate worksheet which shows that the Complainant’s possible usage is 5416 kWh during cold weather.  Tr. 187.  



36.
Complainant’s highest cold weather use, outside of the contested December 2003-June 2004 bills, is January 2003, for 2894 kWh.  Tr. 188, PPL Ex. 1.



37.
PPL Exhibit 5 is the exhibit upon which Respondent relies.  Tr. 210.



38.
Anthony Osmanski, Senior Engineering Manager for PPL’s metering support group, appeared and testified on behalf of Respondent.  Tr. 210.



39.
Mr. Osmanski was the AMR Operations Manager for Technical Operations during the time period in question.  Tr. 211.



40.
Complainant’s home was equipped with a standard non-AMR electro-mechanical residential type meter prior to replacement of the meter.  Tr. 212.



41.
Complainant’s meter was replaced by an automatic meter reading meter during the three-year period when PPL replaced all of its customers’ meters.  Tr. 212.



42.
This was accomplished by retrofitting a standard residential meter with a small communication module which allowed communication by the power line to go and read the meter on a daily basis.  Tr. 212.



43.
If the Complainant’s meter was broken or not working prior to July of 2004, it would not have tested as accurate in July 2004.  Tr. 216.



44.
If a meter is not functioning properly, it does not test accurate at a later date.  Tr. 216.



45.
Complainant’s old meter was removed, retrofitted with an automatic module, and reinstalled at another location.  Tr. 219.



46.
PPL Exhibit 3 is the high bill order which contains the notes of the PPL employee.  Tr. 224.



47.
Cynthia Rindock, customer service representative in the credit department of PPL, appeared and testified on behalf of Respondent.  Tr. 228.



48.
PPL Exhibits 1 and 1A are account activity statements for Complainant’s account.  Tr. 230.



49.
PPL’s budget billing program is set up to afford the customer a method to pay a consistent amount each month.  It is based on 12 months’ usage and is reevaluated and adjusted every three months.  Tr. 231.



50.
A customer’s budget is reconciled with actual usage once per year, and February is Complainant’s month.  Tr. 232.




51.
If a customer owes money in February, the customer has the option of paying it that month or paying it over a four-month period.  Tr. 232.



52.
PPL Exhibit 2 shows the amounts that the Complainant would have been billed from November 5, 2003 to November 3, 2004, as well as the payments made and the account balance, if Complainant were not on budget billing.  Tr. 233, PPL Exhibit 2.



53.
PPL Exhibit 1A is the updated account statement for Complainant’s account.  PPL Exhibit 1A.



54.
Complainant asked for an itemized breakdown of the account prior to filing the Complaint, and Respondent sent one on March 11, 2003.  Tr. 250.



55.
Respondent’s Answer states that “Complainant has never requested an itemized breakdown.”  Answer, paragraph 3.  

DISCUSSION


Complainant
 alleged that PPL has overbilled the account and that the payment agreement was not appropriate.  
The Complainant carries the burden of showing that the named utility is responsible or accountable for the problem described in the Complaint in order to prevail.  Patterson v. Bell Telephone Company of Pennsylvania, 72 Pa. PUC 196 (1990); Feinstein v. Philadelphia Suburban Water Company, 50 Pa. PUC 300 (1976).  This must be shown by a preponderance of the evidence.  Samuel J. Lansberry, Inc. v. PA Public Utility Comm’n, 578 A.2d 600 (1990), alloc. den., 602 A.2d 863 (1992).  That is, by presenting evidence more convincing, by even the smallest amount, than that presented by the other party.  Se-Ling Hosiery v. Marqulies, 70 A.2d 854 (1950).  Additionally, any finding of fact necessary to support the Commission’s adjudication must be based upon substantial evidence.  Mill v. Comm’w., PA Public Utility Comm’n, 447 A.2d 1100 (1982); Edan Transportation Corp. v. PA Public Utility Comm’n, 623 A.2d 6 (1993), 2 Pa.C.S. §704.  More is required than a mere trace of evidence or a suspicion of the existence of a fact sought to be established.  Norfolk and Western Ry. v. PA Public Utility Comm’n, 413 A.2d 1037 (1980); Erie Resistor Corp. v. Unemployment Compensation Bd. of Review, 166 A.2d 96 (1960); Murphy v. Commonwealth, Dep’t. of Public Welfare, White Haven Center, 480 A.2d 382 (1984).



In addition, the offense must be a violation of the Public Utility Code, the Commission’s regulations, or an outstanding order of the Commission.  66 Pa. C.S. § 701.  I note that the issue of the payment arrangement was not pursued at the hearings, and therefore, only the high billing complaint will be discussed herein.  Complainant alleges that the Respondent has overbilled the subject account.  Complainant must prove this in order to have the Complaint sustained.



Complainant specifically questions the bills issued after December 2003 until the filing of the formal Complaint, July 20, 2004.  Complainant believes that his household could not have used the amount of electricity for which PPL has charged him during this time period.

The June and July 2004 bills



In his attempt to explain his allegation that the PPL bills do not make sense, Complainant points to the three bills which they kept, Complainant’s Exhibits 1-3.  Complainant Exhibit 1 is a PPL bill which requires payment no later than June 28, 2004 in the amount of $997.19.  Exhibit 2 is a PPL bill in the amount of $930.73 which requires payment no later than July 21, 2004, and Exhibit 3 is a PPL bill in the amount of $1,170.36 which requires payment no later than July 28, 2004.  Complainant states that these amounts are unexpected and unexplained.  


Some definitions are required in order to understand the bills. The “budget amount” is reached by adding the last twelve months of electrical usage and dividing by twelve.  This amount is recalculated every three months.  At the end of twelve months, in this case February, any amount outstanding for electricity used which was not paid for is calculated into the “budget billing settlement.”  The “budget billing arrears” is the amount which was charged under a budget billing plan but not paid.  This is different than the amount actually owed to the company.



For comparison purposes, the budget billing settlement for February 2003 was $218.05, which was added to the electric bill in four monthly installments of $54.51(March through June).  Because of the increase in kilowatt hours the next year, the February 2004 budget billing settlement was $505.92, which was added to the electric bill in four monthly installments of $126.48 per month.  As this is more than double the prior year’s settlement, it represents a substantial difference.  


Complainant Exhibit 1 shows that Complainant owed $708.71 as of June 4, 2004.  PPL added the budget plan amount of $162.00 and the budget settlement installment of $162.48 and came up with $997.19, which the bill tells Complainant to pay no later than June 28, 2004.  As he was used to paying a budget billing amount, and this bill took him by surprise, Complainant paid $130.00. 



PPL witness Mr. Diehl explained that Complainant filed a Complaint with BCS on June 30, 2004, and PPL removed him from budget billing as a result.  They canceled his budget amount of $162.00, as well as the $126.48 budget billing settlement amount, and subtracted the payment of $130.00 from the total:


$ 997.19
total from last bill

        -
$ 162.00
budget amount

 
$ 835.19

        -
$ 126.48
budget billing settlement

$ 708.71
        -
$ 130.00
payment


$ 578.71
amount owed as of June 30, 2004

         +
$ 122.71
total PPL charges from May 5 – June 4th

$ 701.42

         +
$ 103.03
budget billing arrears as of May 5th

$ 804.45

         + $ 126.48
budget settlement amount


$ 930.73
account balance



A highlighted sentence directs Complainant to pay $565.54 no 

later than July 21, 2004.  No explanation was offered for this number.



Complainant’s Exhibit 3 lists the $ 930.73 amount as “amount you still owe as of July 7, 2004.”  It lists usage as $113.15, and adds:

Payment plan adjustment


-$ 668.67

Payment Plan Amount


$     15.00

Budget Settlement Installment Amount 
 $  126.48

Total of other charges



$ - 527.19
Account balance



$1,170.36

Pay this amount no later than July 28, 2004  $    516.69



It is understandable that Complainant is confused by this bill.  PPL’s Mr. Diehl explained the addition above and stated that the “Pay this amount” number is reached by subtracting the payment plan amount from the account balance. Tr. 35.  



To further confuse the issues, PPL presented two witnesses whose testimony seemed to conflict.  Mr. Diehl testified that customers are removed from budget billing in response to filing a complaint with the PUC, Tr. 20, and Ms. Rindock testified that Complainant was still on budget billing.  Tr. 234.  Ms. Rindock explained later – at the third hearing -- that a PUC complaint results in removing the customer from a budget billing plan in order to present the Commission with the correct amount of the customer’s arrearage.  The customer was placed back on budget billing in accordance with a BCS arrangement (the BCS arrangement was raised in the Complaint but not mentioned at any of the three hearings and therefore is not at issue here)
.  Tr. 244.  



The exhibits presented do not clarify the situation.  The account statement, PPL Exhibits 1 and 1A, list varying numbers under different categories which conflict with the testimony presented to explain them.  For example, PPL Exhibit 2 is derived from information on PPL Exhibits 1 and 1A, and  was presented “to try to show this is the amount that was billed, this is the amount that was paid, and that is why the balance has gone up, because what was paid was less than the amount that was actually billed.”  Tr. 258.  But Complainant was on the budget billing plan, and PPL Exhibits 1 and 1A list a different amount under “budget billing,” than the amount under “actual billed.”  The inconsistency of the “actual billed” numbers point to a finding that they are not the budget billing numbers which would have appeared on Complainant’s bills.  Under budget billing, the same number would be billed for three consecutive months before the amount changes.  PPL Exhibit 2 was not useful for the purpose for which it was proffered.  


The result is that I am unsure of the amount which was billed each month.  What is clear is that the amount paid, whether because it was the budget amount requested or simply an amount that the Complainant decided to pay, was insufficient to pay for the actual usage as determined by the Complainant’s meter.  I note that the Complainant did make consistent payments of $130.00 per month during the time period in question, and, according to the PPL account statements, has a solid history of making monthly payments.  



The bills themselves are confusing but contain no errors in the math itself which would justify a finding of a violation of the Public Utility Code.  However, the high billing complaint yields another result.

The High Billing Complaint


This review is limited to those bills which were issued January, February, March, April, May and June 2004
.  


Complainant reported that he lives in the house with his wife and three children ages 19, 15 and 9.  The monthly income is provided by Social Security Disability of approximately $1,800.00.  The occupancy of the house has not changed in the five years since the family moved in.  


PPL Exhibit 1 shows that Complainant’s bills were based on actual readings most relevant months except for December 2003, which was an estimate.  PPL stated that the low estimate that month resulted in higher actual bills in the months that followed.  Tr. 133.  The estimate, however, was the same as the usage for the previous two years.  The usage comparison is as follows:
November
actual use    rdg days used
kWh
avg.kwh/day

2001

$91.52

A
28
1081
38.6
2002

$174.16
A
31
2234
72.1
2003

$154.98
A
29
1964
67.72
2004

$ 99.79
A
33
1212    36.72
December

2001

$72.53

A
31
819
26.4
2002

$68.25

E
29
766
26.4
2003

$76.21

E
33
872
26.42
2004

$116.71
A
29
1449
49.97

January

2001

$92.41

A
38
1067
28.08
2002

$87.13

A
33
1022
30.96
2003

$228.27
A
33
2984
90.42
2004

$424.20
A
31
5710
184.19
2005

$89.86

A
30
1073
35.77
February

2001

$87.67

A
29
1028
35.45
2002

$87.21

E
29
1028
35.45
2003

$76.06

A
29
870
30
2004

$338.96
A
28
4561
162.89
2005

$110.89
A
33
1348
40.85
March

2001

$80.14

A
30
924
30.8
2002

$64.34

A
30
717
23.9

2003

$212.06
A
29
2755
95
2004

$259.90
A
29
3454
118.41
2005

$123.07
A
29
1408
48.55
April

2001

$65.74

A
28
731
26.1
2002

$79.59

A
31
922
29.74
2003

$92.43

A
31
1097
35.39
2004

$244.98
A
31
3245
104.68
2005

$247.24
A
32
1722
53.81
May

2001

$75.65

A
32
862
26.93
2002

$70.80

A
29
800
27.58
2003

$97.57

A
31
1168
37.68
2004

$182.05
A
30
2364
78.8
2005

$121.36
A
30
1387
46.23
June

2001

$73.26

A
31
829
26.74
2002

$74.17

A
31
847
27.32
2003

$102.33
A
29
1234
42.55
2004

$122.51
A
30
1530
51
2005

$117.36
A
29
1334
46.34
July

2001

$77.61

A
32
889
27.78
2002

$95.05

A
32
1137
35.53
2003

$94.95

A
33
1132
34.30
2004

$

A
33
1399
42.39


A comparison of the contested bills with bills for the same time periods in prior years plus one later year reveals that the bills in question are abnormally high. Case law holds that when a complainant has presented testimony that the number of occupants in a household has not changed, that the potential for energy utilization was low, and that complainant’s prior billing history showed no previous abnormalities, he has established a prima facie case which, unrebutted by a utility, would entitle complainant to prevail.  


As the Commonwealth Court stated:

While the [Waldron] rule is often explained by stating that the ratepayer must establish certain specific elements in order to make out a prima facie case of overbilling by a utility company, we believe this view is too restrictive.  Rather, the controlling principle is that even where the utility can present evidence that it has tested the customer’s meter and found it to be accurate the customer may, nonetheless, prove his case by circumstantial evidence which would support a finding that the metered usage exceeded the actual usage.  

Milkie v. Pa. Publ. Util. Comm’n., 768 A.2d 1217, 1219-1220 (Pa. Cmwlth. Ct. 2001).  


Here, the number of occupants in the household has not changed, and the patterns shown by the other electric bills show that the bills were fairly consistent from November 2001 until December 2003, with the occasional spike (i.e., January and February 2003).  Following this time period, kilowatt usage returned to levels consistent with prior years. Therefore, Complainant has sustained his burden of proving that the bills rendered to him from January 2004 through June 2004 are too high to be accurate.  



Having sustained his burden, “the burden of going forward with the evidence shifts to the utility.  If the utility rebuts complainant’s evidence, the burden of going forward with the evidence shifts back to a complainant, who must rebut the utility’s evidence by a preponderance of the evidence.  The burden of going forward with the evidence may shift from one party to another, but the burden of proof never shifts; it always remains on a complainant. Replogle v. Pennsylvania Electric Company, 54 Pa. PUC 528 (1980), and Waldron v. Philadelphia Electric Company, 54 Pa. PUC 98 (1980).”  Poorbaugh v. West Penn Power Company,  PUC Docket No. C-00934745 (order entered March 1, 1994), 1994 Pa. PUC LEXIS 95.



For rebuttal, PPL offered:  (1)  that a make-up bill for a low estimated reading in December 2003 would result in an abnormally high bill the following month; (2 that the February 2004 reading could have been a misread; and (3) that Complainant’s household has the potential to use the amount of electricity for which Complainant was charged.  



PPL witness Mr. Ranck explains the kilowatt usage during the time in question by stating that the December 2003 bill was based on an estimate, and that the February 2004 bill either makes up for a misread meter or was misread itself.  If this were true, the following months should make up for the deficits.  However, looking at the numbers provided on the account statement, PPL Exhibit 1, it is clear that the numbers for kilowatt hours of usage from December 2003 through June 2004 are markedly higher than any other year, either before or after this time period.  


For example, the total kwh for the four billing periods from December 2003 through March 2004, the time period which takes into account the December estimate and one possible misread, as well as the opportunity for correcting both, is:
December 2003 through March 2004
  14, 597 kWh


December 2002 through March 2003     7,746 kWHs
December 2001 through March 2002
    3,586 kWHs
December 2004 through March 2005
    4,018 kWHs


April and May 2004 are also too high to be consistent with the prior and following year’s usage.  
April and May 2004
5609 kWHs
April and May 2001
1593 kWHs
April and May 2002
1722 kWHs
April and May 2003
2265 kWHs
April and May 2005
2559 kWHs 



While the kilowatt hour usage information in PPL Exhibit 1 shows increases throughout the time period reported, there was no convincing explanation offered for an increase of the magnitude reflected in these numbers. 



The meter itself has come into question in this case.  Testimony established that PPL replaced the meters in Complainant’s area at some point prior to fall, 2004, but no evidence was offered to establish the exact date when Complainant’s meter was replaced with an AMR meter.   What the evidence does show is that the electric usage in the Complainant’s household dropped back to levels consistent with prior bills starting with the bill due June 30, 2004, and stayed at consistent levels through the June 2005 bill reflected on PPL Exhibit 1A.  The meter was replaced during the three-year period from 2003 to 2005, FOF 41, Tr. 212, and the meter at the Complainant’s house was operating properly on July 7, 2004.  


These facts indicate that it is possible that the Complainant’s meter was replaced after the bills in question were issued but prior to July 7, 2004.  It is a possibility which was not 
rebutted by the Respondent, which should have had records regarding the exact date of the meter replacement available but did not produce them
.  


PPL’s final argument is that PPL Exhibits 3 and 5 prove that the Complainant’s household had the potential to use the electricity for which it had been charged.  The Exhibits are high bill cost estimate worksheets, which list the items in Complainant’s household and estimate the watts and kilowatt hours of each appliance.  Based on these Exhibits, PPL estimates that the Complainant’s household has the potential to use 5148 kilowatt hours in a 30-day cycle, or 171.6 kilowatt hours per day.  A review of the household’s actual usage from November 2001 to June 2005 reveals that the only time that this number was ever reached was January 2004, one of the months in question in this case.  Discounting the time period at issue, this number is two to five times higher than almost all of the actual usage months.  Accordingly, these two Exhibits are not convincing.



The usage for which Complainant was charged during the subject time period is too high to be explained by the reasons offered.  I find that the Complainant has upheld his burden of proving that he was overbilled for his electric usage from December 2003 through May 2004.  The June 2004 bill, for 1530 kilowatt hours, was only slightly higher than the bills for comparative years and will not be included.  Respondent has failed to provide an explanation which rebuts Complainant’s evidence.  


Respondent will be directed to figure a new six-month bill by using the kilowatt hours recorded as being used for the highest comparable period available, December 2002 through May 2003 (9640 kW) and subtracting it from the amount billed for the contested period, (20,206 kW).  The Complainant’s bill shall be credited with the difference (10,566 kW) at the rate in effect January 1, 2004.  


CONCLUSIONS OF LAW


1.
The Complainant carries the burden of showing that the named utility is responsible or accountable for the problem described in the Complaint in order to prevail.  Patterson v. Bell Telephone Company of Pennsylvania, 72 Pa. PUC 196 (1990); Feinstein v. Philadelphia Suburban Water Company, 50 Pa. PUC 300 (1976).  


2.
Complainant must uphold the burden of proof by a preponderance of the evidence.  Samuel J. Lansberry, Inc. v. PA Public Utility Comm’n, 578 A.2d 600 (1990), alloc. den., 602 A.2d 863 (1992); Se-Ling Hosiery v. Marqulies, 70 A.2d 854 (1950).  


3.
A finding of fact necessary to support the Commission’s adjudication must be based upon substantial evidence.  Mill v. Comm’w., PA Public Utility Comm’n, 447 A.2d 1100 (1982); Edan Transportation Corp. v. PA Public Utility Comm’n, 623 A.2d 6 (1993), 2 Pa.C.S. §704.  


3.
The Commission has jurisdiction over the subject matter of this Complaint.  66 Pa. C.S. § 701.  



4.
Even where the utility can present evidence that it has tested the customer’s meter and found it to be accurate the customer may, nonetheless, prove his case by circumstantial evidence which would support a finding that the metered usage exceeded the actual usage.  Milkie v. Pa. Publ. Util. Comm’n., 768 A.2d 1217, 1219-1220 (Pa. Cmwlth. Ct. 2001).  



5.
After a Complainant has sustained his burden, “the burden of going forward with the evidence shifts to the utility.  If the utility rebuts complainant’s evidence, the burden of going forward with the evidence shifts back to a complainant, who must rebut the utility’s evidence by a preponderance of the evidence.  The burden of going forward with the evidence may shift from one party to another, but the burden of proof never shifts; it always remains on a complainant. Replogle v. Pennsylvania Electric Company, 54 Pa. PUC 528 (1980), and Waldron v. Philadelphia Electric Company, 54 Pa. PUC 98 (1980).”  Poorbaugh v. West Penn Power Company,  PUC Docket No. C-00934745 (order entered March 1, 1994),1994 Pa. PUC LEXIS 95.

ORDER



THEREFORE,



IT IS ORDERED:



1.
That the Complaint filed by Diane Meyer against PPL Electric Utilities Corporation at PUC Docket No. C-20043394 is sustained.



2.
That within 30 days of the effective date of this order, PPL Electric Utilities Corporation shall prepare a billing statement which credits the Complainant’s account with the cost of the difference between the actual kilowatt hours billed for the time period of December 2003 up to and including May 2004, and the sum of the kilowatt hours recorded as used by the Complainant from December 2002 through May 2003 as follows:

December 2002

766 

January 2003


2984 
February 2003


870 

March 2003


2755 

April 2003


1097 
May 2003 (June 2, 2003) 
1168 




Total:
9640 kwh

December 2003

872   
January 2004


5710 
February 2004


4561 

March 2004


3454 
April 2004


3245 
May 2004


2364 



Total:
20,206 kW
Bill to be credited with the cost of 10,566 kW at the rate in effect on January 1, 2004. 





3.
That PPL Electric Utilities file a certification of compliance with this order at this docket with the Commission’s Secretary, with a copy served upon the Commission’s Bureau of Consumer Services, including with each a copy of the notice or bill issued to Complainant, within ten days of issuing the adjusted bill. 



4.
That upon receipt of the certification in paragraph 3, the Secretary mark this docket closed.

Dated:
September 13, 2005



__________________________________








Susan D. Colwell








Administrative Law Judge
	�	The account is in the name of Diane Meyers, the named Complainant, but the case was conducted by her husband, Shawn Batchlett.  This is offered to explain why the Complainant is referred to as “she” or “he.”  


� The practice of removing a customer from budget billing when a complaint is filed can be viewed as retaliatory if the PUC complaint is not resolved quickly.  Suddenly the customer, accustomed to being charged a consistent amount, can be hit with a substantial bill in response to exercising statutory rights.  Although a utility may not terminate service based on nonpayment of the portion of a bill which is in dispute, the bill itself does not reflect this.  Surely the bill can show the total amount due without removing the customer from budget billing pending the resolution of the complaint.  PPL is cautioned to review this practice since, had it been specifically raised and not explained more convincingly than was done here, I would be hard-pressed to find that it is reasonable.


	�	Reference to the months in this Initial Decision is to the month is which the bill is due.  For example, the January 2004 bill refers to the bill due January 29, 2004.  


	�	In fact, testimony revealed that AMR meters read the usage every day, as opposed to the once a month reading done by human meter readers.  Therefore, even if the exact date of the meter replacement is not readily available, Respondent’s records will indicate when the meter readings became a daily event.  Again, no evidence was produced to establish the meter replacement date. 
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