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INITIAL DECISION GRANTING MOTION TO DISMISS
Before

Veronica A. Smith

Chief Administrative Law Judge

HISTORY OF THE PROCEEDING 

On April 8, 2005, Darrin White (Complainant) filed a Formal Complaint with the Pennsylvania Public Utility Commission against T-Netix, Inc. and T-Netix Telecommunications Services, Inc. (collectively, Respondent) alleging overbilling, call interruptions, disconnection of calls and collect call restrictions imposed on calls made by inmates.  On May 27, 2005, Complainant filed a two-page document with the Commission providing additional factual allegations September 27, 2005
.  
Respondent filed a Motion to Dismiss and Answer on June 27, 2005.
  The Answer admitted and denied the various Complaint allegations
.  The Motion to Dismiss seeks dismissal on two separate grounds: (1) that Complainant failed to join an indispensable party and (2) that the complaint is insufficient as to substance in that it fails to state a claim for which relief can be granted.   
Complainant did not file a response to the Motion to Dismiss.  This matter was assigned to me by Motion Judge Assignment Notice dated July 5, 2005.  The Motion is ripe for ruling.  

FINDINGS OF FACT

1.
On April 8, 2005, Complainant filed a Formal Complaint against Respondent alleging overbilling, call interruptions, disconnection of calls and call restrictions relative to calls made from the State Correctional Institute (SCI) at Somerset, during February and March of 2005.  

2.
On June 27, 2005, Respondent filed a Motion to Dismiss and Answer.  



3.
Complainant’s Answer to Respondent’s Motion was due no later than July 7, 2005.  



4.
Complainant did not timely file a response to the Motion to Dismiss.

DISCUSSION

Commission regulations provide for the filing of preliminary motions, including motions to dismiss a pleading that is insufficient as to substance or fails to join an indispensable party.  52 Pa. Code §5.101(a)(3).  When considering a motion to dismiss, the Commission must view the Complaint in the light most favorable to the Complainant, and the Complaint should be dismissed only when it appears that the Complainant would not be entitled to relief under any circumstances.  Equitable Small Transportation Interveners, 1994 Pa. PUC LEXIS 69; Interstate Traveller Services, Inc. v. Pa. Dept. of Environmental Resources, 406 A.2d 1020 (Pa. 1979).  This is similar to Pennsylvania civil practice with respect to the filing of preliminary objections.  Equitable Small Transportation Interveners, supra. 

The moving party may not rely on its own factual assertions, but must accept for the purposes of disposition of the motion, all well-pleaded, material facts of the other party, as well as every inference fairly deducible from those facts.  County of Allegheny v. Commw. of Pa., 490 A.2d 402 (Pa. 1985); Commw. of Pa. v. The Bell Telephone Co. of Pa., 551 A.2d 602 (Pa. Commw. 1988).  The motion may be granted only if the moving party prevails as a matter of law.  Roc v. Flaherty, 527 A.2d 211 (Pa. Commw. 1985).  Any doubt must be resolved in favor of the non-moving party by refusing to sustain the preliminary objections.  Dept. of Auditor General, et al. v. State Employees’ Retirement System, et al., 836 A.2d 1053, 1064 (Pa. Commw. 2003) (citing, Boyd v. Ward, 802 A.2d 705 (Pa. Commw. 2002)).


Complainant alleges that Respondent is overbilling him, that there are multiple interruptions experienced during calls and that calls are prematurely disconnected.  The Complaint also alleges that restrictions are placed on his ability to make collect calls.  
Respondent moves to dismiss the Complaint on the basis that it fails to join and indispensable party and because it fails to state a claim upon which the Commission can grant relief.  

Failure to Join Indispensable Party
The Supreme Court of the United States has defined an indispensable party as one “whose interests in the subject-matter of the suit, and the relief sought, are so bound up with that of the other parties, that their legal presence as [a party] to the proceeding is an absolute necessity, without which the court cannot proceed.”  Kendig v. Dean, 97 U.S. 423, 24 L.Ed 1061 (1878).  In Pennsylvania, a party is indispensable “only where its rights are so connected with the claims of the litigants that no order or decree can be effected without impairing such rights.”  Nason v. Commw. of Pa., 90 Pa. Commw. 130, 494 A.2d 499 (1985); Powell v. Shepard, 381 Pa. 405, 113 A.2d 261 (1955); See also, Columbia Gas Transmission Corp. v. Diamond Fuel Co., 464 Pa. 377, 346 A.2d 788 (1975); Tigue v. Basalyga, 451 Pa. 436, 304 A.2d 119 (1973); Nudi v. Township of Pine, 92 Pa. Commw. 32, 498 A.2d 55 (1985).  The Commission has also adopted this standard.  See, Woods v. United Telephone Co., 1991 Pa. PUC LEXIS 4, Docket No. C-903207, Final Order entered March 1, 1991; Nelson v. Duquesne Light Co., 1990 Pa. PUC LEXIS 24, Docket No. C-902938, Final Order entered August 6, 1990.

Respondent avers although it is certificated to provide interexchange resale services in Pennsylvania, it ceased providing such services to Pennsylvania state correctional institutions in August 2003.  Presently, Respondent only provides ancillary technical and security support services as a subcontractor.  Respondent moves to dismiss the Complaint on the basis that it fails to join an indispensable party, namely the actual provider of telecommunications services to SCI-Somerset
.  
I agree with Respondent that Complainant fails to name the appropriate and indispensable party with regards to the billing dispute alleged in the Complaint.  Respondent did not provide telecommunications service to SCI-Somerset at the time the complaint allegations arose and cannot be held responsible for the actions of the entity actually providing the service.  Respondent’s Motion to Dismiss the portion of the Complaint relating to billing, call disconnections and call restrictions must be granted.     
The granting of this motion is without prejudice to Complainant’s right to file a complaint against the actual provider of telecommunications services to SCI-Somerset.  

Sufficiency of Complaint
In order to be a legally sufficient formal complaint, the pleading submitted must set forth an “act or thing done or omitted to be done or about to be done or omitted to be done by the respondent in violation, or claimed violation, of a statute which the Commission has jurisdiction to administer, or of a regulation or order of the Commission.”  52 Pa.Code §5.22(a)(4).  See, also, 66 Pa.C.S. §701.

Respondent admits that it provides certain telecommunications features to the Department of Corrections, including recorded announcements, which play throughout calls made by inmates.  These interruptions to conversations are security related announcements provided pursuant to a contract with the Department of Corrections and are not a telecommunications service regulated by the Commission.  Consequently, the Complaint fails to set forth an “act or thing done or omitted to be done or about to be done or omitted to be done by the respondent in violation, or claimed violation, of a statute which the Commission has jurisdiction to administer, or of a regulation or order of the Commission” and thus, fails to meet the minimum requirement for legal sufficiency. 

Respondent’s Motion to Dismiss that portion of the Complaint regarding interruptions to conversations occurring during calls must be granted.


The Commission is granted discretion to dismiss a complaint without a hearing if a hearing is not necessary in the public interest.  66 Pa. C.S. § 703(b); 52 Pa. Code § 5.21(d).  A hearing is necessary only to resolve disputed questions of fact, and is not required to resolve questions of law, policy or discretion.  Dee-Dee Cab, Inc. v. Pa. Public Utility Comm., 817 A.2d 593, petition for allowance of appeal denied, 575 Pa. 698, 836 A.2d 123 (2003); Lehigh Valley Power Committee v. Pa. Public Utility Comm., 128 Pa. Commw. 259, 563 A.2d 548 (1989); Edan Transportation Corp. v. Pa. Public Utility Comm., 154 Pa. Commw. 21, 623 A.2d 6 (1993).  This case does not involve disputed questions of fact and the questions presented by Respondent’s Motion are questions of law only.  A hearing in this case is not necessary or in the public interest.  Complainant failed to join an indispensable party and failed to state a claim upon which the Commission can grant relief.  A hearing would be a fruitless exercise.
For the reasons set forth above, the Complaint should be dismissed.  As previously stated, the dismissal of the billing and service allegations of the complaint, with the exception of the allegations relating to recorded messages played during calls, is without prejudice to Complainant’s right to file a formal complaint against the proper entity providing telecommunications service to SCI-Somerset.  

CONCLUSIONS OF LAW

1.
The Commission has jurisdiction over the parties to and the subject matter of the Complaint.

2.
To be legally sufficient as to substance, a formal complaint filed with the Commission must set forth an act or thing done or omitted to be done or about to be done or omitted to be done by the respondent in violation, or claimed violation, of a statute which the Commission has jurisdiction to administer, or of a regulation or order of the Commission.  

3.
The instant Complaint is insufficient as to substance.  

4.
In Pennsylvania, a party is indispensable if its rights are so connected with the claims of the litigants that no order or decree can be effected without impairing those rights.
5.
The entity actually providing telecommunications services to SCI-Somerset is an indispensable party. 

6.
Complainant failed to join an indispensable party. 

7.
The Commission is granted discretion to dismiss any complaint without a hearing if, in its opinion, a hearing is not necessary in the public interest.

8.
A hearing is only necessary to resolve disputed questions of fact, and when the question presented is one of law only, the Commission need not hold a hearing. 

9.
A hearing in this matter is not necessary in the public interest.  

ORDER



THEREFORE,



IT IS ORDERED THAT: 

1.
T-Netix, Inc. and T-Netix Telecommunications Services, Inc Motion to Dismiss the Complaint filed by Darrin White at Docket No. C-20054558 is granted


2. 
That the Formal Complaint filed by Darrin White against T-Netix, Inc. and T-Netix Telecommunications Services, Inc at PUC Docket No. C-20054558 is dismissed.

Dated:
 October 5, 2005



_____________________________








Veronica A. Smith 







Chief Administrative Law Judge

� Respondent addressed the contents of this document in its Motion to Dismiss and Answer and refers to them as “the Complaint and accompanying documents.”  The two-page document will be considered as part of the complaint.  


� Respondent was served notice of Complaint on June 6, 2005. 


� On August 12, 2005, Respondent filed an “Answer to Amended Complaint of Darrin White”.  No amended complaint relevant to this proceeding was filed by Complainant with the Commission.  As such, Respondent’s Answer is not properly before the Commission and will not be considered for purpose of disposition of the motion.  


� Respondent does not provide information regarding what entity is the current service provider to SCI-Somerset.  
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