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OPINION AND ORDER

BY THE COMMISSION:


Before the Commission for consideration are the Exceptions filed on August 3, 2005, by Charlene E. Smith (Complainant) to the Initial Decision of Administrative Law Judge (ALJ) Marlane R. Chestnut, which was issued on July 19, 2005, in the above-captioned proceeding.  The Complainant failed to serve a copy of the Exceptions upon PECO Energy Company (PECO).  Subsequently, the Exceptions were served upon PECO by way of a Secretarial Letter dated August 8, 2005.  On August 15, 2005, PECO filed Reply Exceptions.
History of the Proceeding


On October 7, 2004, the Complainant filed a Formal Complaint against PECO wherein she alleged that she could not pay her utility bills.  The Complaint is occasioned by an appeal of a Decision of the Bureau of Consumer Services (BCS) on an informal complaint.  By that Decision, which was issued on August 23, 2004, at Case No. 01726716, the BCS directed the Complainant to make a lump sum payment of $598.07 to PECO on, or before, September 16, 2004, and thereafter to pay budget bills when due plus $15.00 per month toward the arrearage beginning in October 2004.


On November 9, 2004, PECO filed its Answer to the Complaint.  PECO averred that at the time of the Answer, the Complainant was enrolled in its Customer Assistance Program (CAP).  PECO noted that the Complainant’s participation in CAP provides the Complainant a 25% discount on the first 500 kWh of electric service, and an approximate 40% discount on all gas service.  PECO stated that, at the time of the BCS Decision on August 23, 2004, the upfront payment was $598.07, but that as of November 9, 2004, the Complainant’s outstanding balance was $474.94.  PECO stated further that if the Complainant made the payment of $474.94, she would not be required to pay an additional $15.00 per month. 


A hearing was scheduled for February 2, 2005.  The ALJ granted a continuance of the hearing due to the Complainant’s illness.  The hearing was rescheduled for June 28, 2005.  On June 27, 2005, the ALJ received a letter sent by an individual who identified herself as the Complainant’s sister requesting a continuance because the Complainant was visiting another sister.  The ALJ denied this request.


The hearing was, therefore, held on June 28, 2005, as scheduled.  The Complainant failed to participate at the hearing.  PECO was represented by counsel.  The ALJ granted PECO’s Motion to dismiss the Complaint.  On July 19, 2005, ALJ Chestnut issued an Initial Decision wherein she recommended that the Complaint be dismissed with prejudice.  As previously noted, the Complainant filed Exceptions and PECO filed Replies thereto.

Discussion


As the proponent of a rule or order, the Complainant in this proceeding bears the burden of proof pursuant to Section 332(a) of the Public Utility Code (Code), 66 Pa. C.S. § 332(a), which provides that the party seeking a rule or order from the Commission has the burden of proof in that proceeding.  It is axiomatic that “[a] litigant’s burden of proof before administrative tribunals as well as before most civil proceedings is satisfied by establishing a preponderance of evidence which is substantial and legally credible.”  Samuel J. Lansberry, Inc. v. Pennsylvania Public Utility Commission, 578 A.2d 600, 602 (Pa. Cmwlth. 1990).  


As a preliminary matter, we note that any issue that we do not specifically address has been duly considered and will be denied without further discussion.  It is well settled that we are not required to consider, expressly or at length, each contention or argument raised by the parties.  Consolidated Rail Corporation v. Pennsylvania Public Utility Commission, 625 A.2d 741 (Pa. Cmwlth. 1993); See also, generally, University of Pennsylvania v. Pennsylvania Public Utility Commission, 485 A.2d 1217 (Pa. Cmwlth. 1984).  


The ALJ made six Findings of Fact and reached twelve Conclusions of Law.  The Findings of Fact and Conclusions of Law are incorporated herein, by reference, and are adopted without comment unless they are either expressly or by necessary implication rejected or modified by this Opinion and Order.



The ALJ noted that the Hearing Notice of May 19, 2005 was mailed to the Complainant at the address listed on her complaint form and was not returned to the Commission.  The ALJ cited Sentner v. Bell Telephone Company of Pennsylvania, Docket No. F-00161106, (Order entered October 25, 1993), for the proposition that once notice and opportunity to be heard has been provided, it is the responsibility of the parties to appear and participate at the hearing.


The ALJ denied the request for continuance, made on behalf of the Complain​ant, as unreasonable and untimely.  The ALJ reasoned that the Complainant had been granted one continuance and knew that the hearing would be rescheduled.  The Complainant had the option of requesting another continuance but failed to do so.  Therefore, the ALJ recommended that the Complaint be dismissed with prejudice consistent with our action at Jefferson v. UGI Utilities, Inc, Docket No. Z-00269862 (Order entered December 26, 1995), (Jefferson).  (I.D. at 5-6).



The ALJ also stated that pursuant to the provisions of the Responsible Utility Consumer Protection Act that enacted Chapter 14 of the Code, 66 Pa. C.S. §§ 1401, et seq., the Commission lacks the authority to establish payment arrangements for CAP customers.  Accordingly, the ALJ concluded that this Complaint must be dismissed.


The Complainant’s Exceptions consist of a one-page handwritten note wherein the Complainant stated that she had instructed her sister to call the ALJ and request a continuance.  The Complainant continues that her sister was instructed to write a written request for a continuance.  The Complainant argues that she was “denied her right to a fair hearing.”


PECO rejoins that the January 13, 2005 and May 19, 2005 prehearing orders directed that all requests for continuances must be made in writing and at least five business days prior to hearing.   PECO supports the ALJ’s determination that a continuance was inappropriate in this matter.  PECO also opines that the ALJ correctly found that since the Complainant participates in PECO’s CAP program, the Commission does not have the authority to establish a payment arrangement for the Complainant.


We find that the Complainant’s absence from the hearing was not unavoidable.  We find that by failing to participate at the hearing, the Complainant did not meet her statutory burden of proof pursuant to Section 332(a) of the Code.  Accordingly, we shall deny the Complainant’s Exceptions and dismiss the Complaint with prejudice consistent with Jefferson, supra.


Additionally, we find that the ALJ’s recommendation regarding the Commission’s lack of authority to establish payment arrangements for CAP customers is correct as well.  Section 1405(c) of the Public Utility Code reads as follows:

(c)
Customer Assistance Programs. – Customer assistance program rates shall be timely paid and shall not be the subject of payment agreements negotiated or approved by the commission.

66 Pa. C.S. § 1405(c).  It is clear, that pursuant to Chapter 14, the Commission lacks the authority to establish payment arrangements for customers participating in CAP programs offered by public utilities.  

Conclusion


Based upon the foregoing discussion, we shall the deny the Complainant’s Exceptions and adopt the Initial Decision of ALJ Chestnut; THEREFORE,



IT IS ORDERED:


1.
That the Exceptions of Charlene E. Smith are denied.



2.
That the Initial Decision of Administrative Law Judge Marlane R. Chestnut is adopted consistent with this Opinion and Order.


3.
That the Complaint of Charlene E. Smith is dismissed with prejudice.



4.
That this Complaint proceeding be marked closed.







BY THE COMMISSION,








James J. McNulty








Secretary

(SEAL)

ORDER ADOPTED:  September 29, 2005

ORDER ENTERED:  October 3, 2005
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