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F-01816882

v.
PPL Electric Utilities Corporation


OPINION AND ORDER

BY THE COMMISSION:



Before the Commission for consideration and disposition is the Initial Decision (I. D.) of Administrative Law Judge (ALJ) Susan D. Colwell issued on July 8, 2005, regarding a billing dispute.

History of the Proceeding

On February 14, 2005, Mya Lau (Complainant) filed a Formal Complaint with the Commission against PPL Electric Utilities Corporation (PPL) alleging that the PPL had: (1) failed to bill her for usage at one address despite her repeated calls regarding her account; (2) assured her that her account was current and then billed her for a large amount; and (3) billed her for an account which was not hers.  She asked that the Commission address the situation. 

On March 28, 2005, PPL filed an Answer stating that the Complainant had not received a bill from June 25, 2003, through August 31, 2004, because she had not requested service.  PPL noticed usage on her meter, asked the apartment complex management who lived at that apartment and ascertained that the Complainant was the responsible party.  PPL admitted to billing her for the entire usage at that point.  In addition, this usage was transferred to the account opened at her current address.
A Telephone Hearing Notice was issued May 12, 2005, which set the date and time of the initial telephonic hearing in this case for June 15, 2005, at 10:00 a.m. and assigned the case to ALJ Colwell.  A Prehearing Order was issued on May 16, 2005, which also stated the date and time of the scheduled hearing and informed the Parties that the case could be dismissed if they failed to obtain a continuance and failed to appear for the hearing.  The Prehearing Order also advised the Parties of applicable procedural rules. 

On the day of the hearing, the counsel for PPL and her witness, Cynthia Rindock, were present by telephone.  The ALJ called Complainant’s number and was connected to a machine which identified it as belonging to “Mya,” but informed the caller that she could not take the call.  The ALJ left a message at 10:00 a.m. which informed the Complainant that she would call back in ten minutes, and if the Complainant was still unavailable at that time, the Complaint would be dismissed.  At 10:15 a.m., the ALJ called the Complainant’s number again and was again connected to the answering machine.  The ALJ informed the Complainant who the caller was and further informed the Complainant that her Complaint would be dismissed.

The hearing was convened in the Complainant’s absence.  Counsel for PPL moved for dismissal of the case for failure to prosecute and presented her witness to authenticate her three exhibits.  

At 11:30 a.m., the Complainant called the Office of Administrative Law Judge (OALJ) and spoke to a staff member.  The ALJ did not speak to her since contact would have constituted ex parte communication.  A transcript of 15 pages was prepared, and the record closed upon receipt of the transcript.  



In her Initial Decision, the ALJ, inter alia, recommended that the instant Formal Complaint be dismissed with prejudice, due to the Complainant’s failure to prosecute.  (I. D. at 6-7).




               Discussion


In her Initial Decision, ALJ Colwell reached twelve Findings of Fact (I. D. at 2-4) and also drew six Conclusions of Law (I. D. at 6).  We shall adopt and incorporate herein by reference the ALJ’s Findings of Fact and Conclusions of Law unless they are either expressly or by necessary implication overruled or modified by this Opinion and Order.


The Complainant herein alleged that the service provided to her by PPL was inadequate and/or unreasonable.  As the party seeking affirmative relief from the Commission, the Complainant bears the burden of proof.  66 Pa.C.S. § 332(a).  (I. D. at 4‑5).  A Prehearing Order issued herein on May 16, 2005, informed the Parties of the date and time of the hearing.  Furthermore, that document made clear that, if the Complainant failed to either obtain a continuance or to appear for the hearing, the Complaint could be dismissed.  We note that the Complainant did not ask for a continuance or appear at the hearing.  For that reason, the Complaint herein should be dismissed due to failure to prosecute.  (I. D. at 5).



The Hearing Notice and Prehearing Order were mailed to the Complainant at the address listed on her Complaint form and have not been returned to the Commission by the post office.  Therefore, the Complainant is deemed to have received these documents and had sufficient notice of the day, date and time of the scheduled hearing.  Once notice of a hearing and the opportunity to be heard has been provided, it is the responsibility of the Parties to appear and participate in the hearing.  Sentner v. Bell Telephone Co. of Pennsylvania, (Opinion and Order entered October 25, 1993, Docket No. F‑00161106).  


We note that the ALJ’s Initial Decision granted PPL’s request to establish a payment arrangement that would reinstate the Commission’s Bureau of Consumer Services’ informal decision.  We disagree with that result.  Since the Complainant failed to appear, as discussed above, the instant Opinion and Order solely addresses the Complainant’s failure to prosecute.



Accordingly, we will adopt the ALJ’s Initial Decision as modified by this Opinion and Order; THEREFORE,


IT IS ORDERED:



1.
That the Initial Decision of Administrative Law Judge Susan D. Colwell herein is modified consistent with this Opinion and Order. 


2.
That the Formal Complaint filed by May Lau against PPL Electric Utilities Corporation at Docket No. F-01816882 is hereby dismissed with prejudice.


3.
That this matter shall be marked closed.







BY THE COMMISSION,








James J. McNulty








Secretary

(SEAL)

ORDER ADOPTED:  August 25, 2005
ORDER ENTERED:  October 19, 2005






PAGE  
5
562478v1


