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HISTORY OF THE PROCEEDING



On August 11, 2004, Nadine Kennedy, (“Kennedy” or “Complainant”) filed a formal complaint with the Pennsylvania Public Utility Commission (“Commission”) against PECO Energy Company (“PECO” or “Respondent") alleging the following:  that she called the Respondent to clarify the PUC agreement; that the Respondent’s representative told her to pay $200.00 a month instead of $1,000.00; that three months later the Respondent called threatening to terminate her service; that she called the Respondent for two weeks trying to speak to a supervisor; that when the supervisor called the Complainant, she said that she could not do anything about the February conversation; that the Complainant has two children with asthma; that she borrowed money from her retirement fund to pay the bill; that she went to the Community Action Agency of Delaware County (CAADC) for help; that CAADC did not help her because she never received the final shut-off notice; that on July 7, 2004, on her daughter’s thirteenth birthday, her electric service was terminated; and that she had to cancel her daughter’s birthday party.  The Complainant asked the Commission to fine the Respondent for failing to provide adequate service and refund the bounced check charges that she incurred.


The Respondent, through its counsel, filed an Answer on September 2, 2004.  In its Answer, the Respondent admitted that it forwarded a 10 day termination notice to the Complainant on June 15, 2004 for the past due amount of $1,386.35.  The Respondent referred to the Bureau of Consumer Services’ (BCS) decision, dated February 3, 2004, which required the Complainant to pay $1,000 by March 6, 2004 and then pay her budget bill plus $15 a month on the arrearage.  

The Respondent denied that a PECO representative told the Complainant that she did not have to pay the upfront payment.  The Respondent averred that it called the Complainant on June 18, 2004 and June 22, 2004 to notify her of the termination.  The Respondent referred to a second Bureau of Consumer Services’ (BCS) decision, dated July 19, 2004, which required the Complainant to pay $177.55 by August 9, 2004 and then pay $218.00 a month beginning in September 2004.



A hearing was held in this matter in the Philadelphia State Office Building on January 12, 2005, before Administrative Law Judge Cynthia Williams Fordham.  The Complainant, Nadine Kennedy, testified in support of the complaint and sponsored two exhibits:  Complainant’s Exhibit-1-the Complainant’s Verizon bill for June 18 through July 17, 2004; and Complainant’s Exhibit 2-the Complainant’s home improvement installment contract from American Concepts, Inc, dated June 26, 2003 with a picture of her black door.  Lisa Lutz, Esquire, represented PECO Energy Company.  The Respondent presented one witness, Teresa A. Ferrier, a regulatory assessor for the Respondent, who sponsored four exhibits - PECO Exhibit 1-the account statement; PECO Exhibit 2-Notice Information; PECO Exhibit 3-list of Payment arrangements; and PECO Exhibit 4- the four Bureau of Consumer Services Decisions dated June 24, 2000, March 10, 2003, February 5, 2004 and July 19, 2004.



During the hearing the Complainant testified that she made a $400.00 payment and other payments which were not listed on the account statement, PECO Exhibit 1.  The Complainant was given ten days to supply evidence of those payments.  If the Complainant submitted evidence of payments that were not listed on PECO Exhibit 1, she could object to its admission (Tr. 39).  On January 19, 2005, the Complainant provided a copy of a duplicate check from April 2004 to PECO.  The exact date of the payment was not clear.  Since the Complainant was already credited for $200.00 payments on March 25, 2004, and April 27, 2004, the Complainant has not presented evidence to show that the Respondent failed to credit her payment.  Therefore, PECO Exhibit 1 does not need to be revised.



The record in this case consists of a forty-four page transcript of the hearing and six exhibits.

FINDINGS OF FACT



1.
The Complainant is Nadine Kennedy, 208 Moore Street, Darby, Pa. 19023.



2.
The Respondent in this proceeding is PECO Energy Company.



3.
The Complainant has a residential electric and gas account with the Respondent (Tr. 18; PECO Ex. 1).



4.
The Complainant makes between $31,000 and $32,000 a year (Tr.13) 


5.
The Complainant, her 19 year old son, who is a full-time college student, and her three other children, who are in elementary and junior high school, live at the Moore Street property (Tr. 13).


6.
Two of the Complainant’s children have asthma (Tr. 33).



7.
The Complainant is enrolled in the CAP Rate program and receives a 25% discount on the first 500 kilowatt hours of electric usage and a 20% discount on her gas usage (Tr. 18; PECO Ex. 1).  



8.
The Complainant had two payment arrangements with the Respondent in addition to the four Bureau of Consumer Services decisions.  The first agreement made on March 1999 required the Complainant to pay her current bill plus $40.00 a month on the outstanding balance.  The second payment arrangement, made on February 17, 2000, required the Complainant to pay her current bill plus $15.00 a month on the outstanding balance (Tr. 24; PECO Ex. 3).  


9.
The Complainant did not keep these agreements (Tr. 24, 25; PECO Ex. 1, 3).



10.
The first Bureau of Consumer Services’ decision, dated June 24, 2000, required the Complainant to pay $500.00 and then pay a budget bill of $110.00 plus $15.00 a month on the arrearage beginning in August 2000 (Tr. 24, 25; PECO Ex. 3, 4, pp. 1, 2).


11.
The Respondent terminated the Complainant’s service in May 2000 and June 2002 (Tr. 23).



12.
The Bureau of Consumer Services’ decision, dated March 10, 2003, required the Complainant to pay $954.42 by April 6, 2003, and then pay her budget bill of $145.00 beginning in May 2003 (Tr. 24, 26; PECO Ex. 3, 4). 


13.
The Bureau of Consumer Services’ decision, dated February 23, 2004, required the Complainant to pay $1,000.00 by March 6, 2004 and then pay a budget bill of $170.00 plus $15.00 towards the outstanding balance for a total of $185.00 starting in April 2004 (Tr. 24, 26; PECO Ex. 1, 3, 4).



14.
The Complainant paid $200.00 in March and April 2004.  No payments were made in May or June 2004 (Tr. 19; PECO Ex. 1).



15.
The Respondent called the Complainant on June 11, 2004 at 6:26 p.m. and informed her of the proposed termination scheduled for June 21, 2004 (Tr. 15, 20; PECO Ex. 2).



16.
The Complainant told the Respondent that there was a medical situation at the property that could be aggravated if the service was terminated (Tr. 20, 21, 36).



17.
The Respondent put a three day hold on the account so that the doctor could give a verbal medical certification and follow up with a written medical certificate (Tr. 21).



18.
The Complainant did not have her physician submit a medical certificate (Tr. 21, 35).



19.
PECO sent a 10 day notice on June 15, 2004 effective after June 28, 2004.  The notice was not returned (Tr. 7, 21, 22; PECO Ex. 2).



20.
The Respondent’s records reflect that a representative called the Complainant on June 18, 2004 at 6:30 p.m. and June 22, 2004 at 9:11 a.m.  The representative did not get an answer on either attempt (Tr. 22; PECO Ex. 2).



21.
The Complainant had voicemail from Verizon in June 2004 (Tr. 8, 9, 32; C. Ex. 1).


22.
The Respondent’s records reflect that the notice that it sent to the Complainant on June 30, 2004 was not returned (Tr. 22; PECO Ex. 2).


23.
The Respondent terminated the Complainant’s service on July 7, 2004 (Tr. 8, 12, 23).



24.
The Respondent restored the Complainant’s service on July 8, 2004.  The Respondent was informed that the Complainant was receiving a grant from the Community Action Agency (Tr. 13, 23).



25.
The Bureau of Consumer Services’ (BCS) decision, dated July 19, 2004, required the Complainant to pay $177.55 by August 9, 2004 and then pay $218.00 a month beginning in September 2004 (Tr. 24, 26; PECO Ex. 1, 3, 4).



26.
Between the July 19, 2004 BCS decision and the date of the hearing, the Complainant made five payments.  She paid $177.55 on August 19, 2004, $218.00 on September 30, 2004, $218.00 on October 26, 2004, $200.00 on November 30, 2004 and $200.00 on December 29, 2004 (Tr. 30, 31; PECO Ex. 1).



27.
In addition to the payments from the Complainant, the Respondent received $250.00 on November 11, 2004 from the Community Action Agency.  The Respondent matched the Agency’s contribution by posting $250.00 to the Complainant’s account on January 5, 2005 (Tr. 30, 31; PECO Ex. 1). 


28.
The Complainant made a $228.00 deposit when her service was restored in 2002.  Due to her limited income, the June 2002 deposit plus the $4.93 interest was refunded and applied to her account on January 10, 2005 (Tr. 30, 31; PECO Ex. 1).


29.
At the time of the hearing, the Complainant’s average monthly bill was $195.00 and her budget bill was $216.00 (Tr. 18; PECO Ex. 1).


30.
At the time of the hearing, the Complainant’s account balance was $1,183.17 (Tr. 19; PECO Ex. 1).

DISCUSSION



Pursuant to section 332(a) of the Public Utility Code, 66 Pa. C.S. §332(a), the burden of proof is on the proponent of a rule or order.  In this proceeding, the Complainant is the proponent of a rule or order.  Therefore, the Complainant bears the burden of proving by a preponderance of the evidence that the Respondent has violated the Public Utility Code or a regulation or order of the Commission.  Se-Ling Hosiery v. Margulies, 364 Pa. 45, 70 A.2d 854 (1950).  The Complainant must show that the utility is responsible or accountable for the problem described in the complaint.  Feinstein v. Philadelphia Suburban Water Company, 50 Pa. P.U.C. 300 (1976).



The record in this proceeding must be reviewed to determine whether the Complainant has satisfied her burden of proof.  If the burden of proof has been satisfied, then it must be determined whether the Respondent has submitted evidence of “co-equal” value or weight to refute the Complainant’s evidence.  If this has occurred, the burden of proof has not been satisfied, unless the Complainant presented additional evidence.  Morrissey v. Pa. Dept. of Highways, 424 Pa. 87, 225 A.2d 895 (1967).



In addition to determining whether the Complainant has satisfied her burden of proof, care must be exercised to insure that the Commission’s decision is supported by substantial evidence. 2 Pa. C.S. §704.  The term “substantial evidence” has been defined by various Pennsylvania courts as such relevant evidence that a reasonable mind might accept as adequate to support a conclusion.  Substantial evidence is more than a mere trace of evidence or a suspicion of the existence of a fact sought to be established.  Norfolk & Western Ry. Co. v. Pa. P.U.C., 489 Pa.109, 413 A. 2d 1037 (1980); Murphy v. Dept. of Public Welfare, 85 Pa. Commonwealth Court 23, 480 A.2d 382 (1984). 

Payments and compliance with the February 2004 Bureau of Consumer Services decision 



The Complainant testified that she filed an informal complaint to get a better payment arrangement from the Respondent (Tr. 6).  She said that before the BCS decision was rendered, she paid the Respondent $400.00 (Tr. 6).  Since the February 2004 BCS decision required her to pay $1,000.00, she wanted to insure that her $400.00 payment would be applied to that lump sum (Tr. 6).  When she called the Respondent, she was told just to pay $200.00 (Tr. 7).  Therefore, she paid $200.00 a month.  She stated that she received a notice in June 2004 indicating that she did not comply with the agreement (Tr. 7).   


Teresa A. Ferrier, a regulatory assessor for the Complainant, testified that the Bureau of Consumer Services’ (BCS) decision, dated February 23, 2004, required the Complainant to pay $1,000.00 by March 6, 2004 and then pay a budget bill of $170.00 plus $15.00 towards the outstanding balance for a total of $185.00 starting in April 2004 (Tr. 26; PECO Ex. 1, 4).  The Complainant paid $200 in March and April 2004.  No payments were made in May or June 2004 (Tr. 19; PECO Ex. 1).



The Complainant stated that she made additional payments that were not reflected on PECO Exhibit 1 (Tr. 37, 38).  The Complainant was given the opportunity to submit proof of additional payments after the hearing (Tr. 38, 39).  However, the Complainant submitted a copy of a duplicate check to show that a $200.00 payment was made in April 2004.  Since the date of the payment was not clear, the Complainant failed to show that she was not credited for that payment on April 27, 2004.  



The evidence in the record does not mention that the Respondent and the Complainant entered into an agreement for her to pay $200.00 a month.  The March 10, 2003 BCS decision required the Complainant to pay a budget of $145.00 (Tr. 26; PECO Ex. 3, 4).  No other payment arrangement is listed between the March 10, 2003 and the February 23, 2004 BCS decisions (Tr. 24, 26; PECO Ex. 2, 3, 4).  Furthermore, although the Complainant said that she complied with the $200.00 payment arrangement, there is no evidence in the record to show that she paid $200.00 in May or June 2004 (Tr. 19; PECO Ex. 1).  Therefore, the Complainant has failed to sustain her burden of proving that she established a payment arrangement for $200.00 a month after the February 2004 BCS decision was issued or that she paid $200.00 a month until she received notice from the Respondent that she failed to keep the agreement. 
Notice



The Complainant denied receiving notice that her service would be terminated.  In addition, the Complainant denied that the Respondent’s statement that it could not leave a voicemail for her in June 2004 (Tr. 8).  The Complainant presented evidence to show that she had voicemail through Verizon at the time (Tr. 8, 9; C. Ex. 1).  She disputed the fact that PECO told her that a notice was posted on her white door.  She presented evidence to show that she has a black security door (Tr. 8, 9; C. Ex. 2).  Therefore, she denied receiving notice from the Respondent (Tr. 8). 



Although the Complainant disputes that the Respondent called her on June 18 and June 22, 2004, she admitted that the Respondent called her on June 11, 2004 and informed her of the proposed termination.  Ms. Ferrier testified that the termination was originally scheduled for June 21, 2004 (Tr. 20; PECO Ex. 2).  The Complainant also admitted that she told the Respondent that there was a medical situation at the property that could be aggravated if the service was terminated (Tr. 20, 21, 36).  Consequently, the Respondent put a three day hold on the account so that the doctor could give a verbal medical certification and follow up with a written medical certificate (Tr. 21).  After the conversation, the Complainant decided to go to the Community Action Agency for assistance rather than to submit a medical certificate (Tr. 11, 35, 36).  She said that she gave them the notice that she received but they did not help her because it was not the final notice (Tr. 7, 8, 36).  Based on the evidence in the record, the notice was probably the 10 day notice dated June 15, 2004 (Tr. 21, 22, 36; PECO Ex. 2).  The Complainant also testified that she was told that her service would be terminated in July 2004 (Tr. 15).  It is undisputed that the Complainant did not have her physician submit a medical certificate (Tr. 21, 35).



Ms. Ferrier testified that the Respondent’s records reflect that a representative called the Complainant on June 18, 2004 at 6:30 p.m. and June 22, 2004 at 9:11 .a.m. to inform her of the termination.  The representative did not get an answer on either attempt and was not able to leave a message (Tr. 22; PECO Ex. 2).  The Complainant submitted her Verizon bill for the month of June to show that she had voicemail on her telephone (Tr. 32; C. Ex. 1).  There was a question about how many times the Complainant’s telephone would ring before the voicemail message was heard (Tr. 10, 11).  However, the Complainant has submitted adequate proof to show that the Respondent could have left a voicemail on June 18, 2004 and June 22, 2004.


Ms. Ferrier testified that the Respondent’s records reflect a termination notice was sent to the Complainant on June 30, 2004, and that the notice was not returned (Tr. 22; PECO Ex. 2).



The parties agree that the Respondent terminated the Complainant’s service on July 7, 2004 (Tr. 23).  The Complainant stated that she was present when the Respondent’s representatives came to terminate the service (Tr. 8, 12).  The Respondent restored the Complainant’s service on July 8, 2004 since the Respondent was informed that the Complainant was receiving a grant from the Community Action Agency (Tr. 23).  The account statement shows that a payment of $946.35 was made on July 8, 2004 (PECO Ex. 1).


Although the Complainant proved that she had voicemail in June 2004 and that the Respondent could not have posted the notice on a white door because her door is black, she failed to show that she did not receive notice of the termination.  It is clear that she contacted the Respondent about submitting a medical certificate and changed her mind.  This contact delayed the termination but she did know that the termination was pending.  In addition, she was present when they came to terminate the service.  Therefore, there was personal contact prior to the termination.  Consequently, she had not demonstrated that the Respondent terminated her service without notice.

Current Payment arrangement 



The Bureau of Consumer Services’ (BCS) decision, dated July 19, 2004, required the Complainant to pay $177.55 by August 9, 2004 and then pay $218.00 a month starting in September 2004 (Tr. 24, 26; PECO Ex. 1, 3, 4).



Between the July 19, 2004 BCS decision and the date of the hearing, the Complainant made five payments.  She paid $177.55 on August 19, 2004, $218.00 on September 30, 2004, $218.00 on October 26, 2004, $200.00 on November 30, 2004 and $200.00 on December 29, 2004 (Tr. 30, 31; PECO Ex. 1).  


Ms. Ferrier said that the Complainant made a $228.00 deposit when she was restored in 2002.  Due to her limited income, the June 2002 deposit plus the $4.93 interest was refunded (Tr. 30, 31; PECO Ex. 1).



On November 30, 2004, Governor Edward G. Rendell signed into law the Responsible Utility Customer Protection Act (Act 201).  Act 201, which became effective on December 14, 2004, enacts Chapter 14 of the Code, 66 Pa. C.S. §1401, et seq.  



In light of Chapter 14, is it not appropriate to order the Respondent to issue a bill to the Complainant equal to the missed consumption payments from the BCS decision in accordance with Claypool v. T.W. Phillips Gas & Oil Co., Z-00248730 (Order entered December 22, 1995), as modified by Charles Stammel v. PG Energy, a Division of Southern Union Company, C-20027994 (Order entered May 21, 2003).  See Lisa Brown v. PECO Energy Company, Z-01512168 (Order entered May 13, 2005).



Section 1405 Payment Agreements


(C)
Customer Assistance Programs- Customer Assistance Program rates shall be timely paid and shall not be the subject of payment agreements negotiated or approved by the Commission.


(D)
Number of Payment Agreements-Absent a change in income, the Commission shall not establish a second or subsequent payment agreement if a customer has defaulted on a previous payment agreement.  If a customer has defaulted on a previous payment agreement, a public utility may, at its discretion, enter into a second or subsequent payment agreement with a customer.

66 Pa. C. S. §1405.



There is no evidence in the record to show that the Complainant’s income has changed.  Consequently, the Commission cannot establish or order a public utility to establish a second or subsequent payment arrangement since the Complainant has defaulted on two payment arrangements with the Respondent and four BCS decisions.  This is consistent with the Commission’s Implementation Order, entered March 4, 2005.  In that Order, the Commission found that §1405(d) of the Code precludes the Commission from establishing a second payment agreement if a customer has defaulted on a previous payment agreement.



Furthermore, pursuant to Section 1405(c) of the Code, 66 Pa. C.S. §1405(c), no payment agreement may be established for customer assistance program customers.  Since the Complainant is a CAP Rate customer, the Commission cannot order a payment arrangement.  Therefore, the Complainant is bound by the terms of PECO’s CAP program which governs how missed payments will be treated.  Lisa Brown v. PECO Energy Company, Z-01512168 (Order entered May 13, 2005).



The Complainant failed to prove that she established a payment arrangement in 2004 to pay $200.00 instead of the BCS decision, that she complied with the $200.00 payment arrangement, that she was unaware of the impending termination, or that she made payments that were not credited to her account.  Therefore, the complaint is dismissed.  
CONCLUSIONS OF LAW

1.
The Commission has jurisdiction over the parties and subject matter in this proceeding.



2.
That the Complainant has the burden of proof in this matter pursuant to 66 Pa. C.S. §332(a).



3.
That Chapter 14 precludes the Commission from establishing a payment arrangement for customers who are in customer assistance programs. 66 Pa. C.S. §1405(c). Lisa Brown v. PECO Energy Company, Z-01512168 (Order entered May 13, 2005).

ORDER



THEREFORE,


IT IS ORDERED:



1.
That the complaint filed by Nadine Kennedy against PECO Energy Company at Docket Z-01711288 is dismissed.


2.
That the record in this case be marked closed.

Date:  August 26, 2005



___________________________________








Cynthia Williams Fordham







Administrative Law Judge
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