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HISTORY OF THE PROCEEDING



This decision dismisses a complaint that Brande-Saad Group of Johnstown, Inc. (“Complainant” or “Brande-Saad”) filed on March 21, 2005.  Brande-Saad complains that “Verizon”
 committed various errors in the Complainant’s listing in its Yellow Pages advertising directory and in the White Pages telephone directory, as well as billing errors for Yellow Pages advertising.  It alleges Verizon improperly transferred telephone service from one number to another.  It also complains that one of its business telephone numbers is one digit different than a local radio station, so when the radio station runs on-air contests, it receives misdialed calls from contestants.  For relief, the Complainant wants free advertising in next year’s telephone directory, together with a refund of 50% of the money it paid to Verizon in 2004 to offset its cost of newspaper advertising and mailings to patients to correct alleged misinformation.


On July 15, 2005, Verizon North Inc. (“Respondent” or “Verizon North”) answered the complaint and filed new matter.  Verizon North avers that it does not offer directory advertising service to customers.  It notes that Verizon Information Services (“VIS”), a wholly separate and distinct company from Verizon North, provides directory advertising service.  The Respondent argues the Commission lacks jurisdiction to adjudicate issues relating to directory advertising.  It denies any wrongdoing vis-à-vis the assignment of a telephone number, insisting instead that one doctor in the practice specifically requested that number.


On the same date, Verizon North moved to dismiss the complaint, alleging the Commission lacks jurisdiction to adjudicate directory advertising issues and the Complainant, a corporation, is not represented by legal counsel as required by 52 Pa. Code §§1.21‑1.23.  As of the date of this decision, the Complainant has neither answered this motion nor replied to the new matter.  Therefore, relevant facts set forth in the new matter are deemed admitted.
  


I received this assignment on June 17, 2005.  This case was scheduled for an in-person hearing in Pittsburgh on Wednesday, September 7, 2005.  By virtue of the result reached in this decision, that hearing has been cancelled.
DISCUSSION
A.
In General


The Commission’s Rules of Administrative Practice and Procedure permit the filing of preliminary motions.  52 Pa. Code §§5.101-103.  Section 5.101(a)(1) of the Commission’s Rules, 52 Pa. Code §5.101(a)(1),  permits a party to question the jurisdiction of the Commission.  The present preliminary motion to dismiss this complaint is analogous to preliminary objections authorized in civil practice by Rule 1028 of the Pennsylvania Rules of Civil Procedure.  A preliminary objection in civil practice seeking dismissal of a pleading will be granted only where relief is clearly warranted and free from doubt.  Interstate Travelers Services, Inc. v. Pa. Dept. of Environmental Resources, 486 Pa. 536, 406 A.2d 1020 (1979); and Rivera v. Philadelphia Theological Seminary of St. Charles Borromeo, Inc., 407 Pa. Superior Ct. 157, 595 A.2d 172 (1991).   The Commission has adopted this standard.  Montague v. Philadelphia Electric Company, Docket No. C-850323 (Order entered November 11, 1985).   Thus, a preliminary motion seeking dismissal of a complaint will be granted only when the right to this remedy is clear and no doubt exists as to its appropriateness.


Moreover, the moving party may not rely on its own factual assertions, but must accept for the purposes of disposition of the motion, all well-pleaded, material facts of the other party, as well as every inference fairly deducible therefrom.  County of Allegheny v. Commonwealth, 507 Pa. 360, 490 A.2d 402 (1985); Commonwealth v. The Bell Telephone Co. of Pa., 551 A.2d 602 (Pa. Cmwlth. 1988).  The motion may be granted only if the moving party prevails as a matter of law.  Roc v. Flaherty, 527 A.2d 211 (Pa. Cmwlth. 1985).  Any doubt must be resolved in favor of the non-moving party. Dept. of Auditor General v. State Employees’ Retirement System, 836 A.2d 1053 (Pa. Cmwlth. 2003).

B.
Jurisdiction


As in every case coming before this forum, the Commission must decide initially whether it has jurisdiction over the parties and the subject matter of this dispute.  As a creature of legislation, the Commission possesses only the authority the state legislature has specifically granted to it in the Public Utility Code (the “Code”).  66 Pa. C.S. §§101, et seq.  Its jurisdiction must arise from the express language of the pertinent enabling legislation or by strong and necessary implication therefrom.  Feingold v. Bell of Pa., 477 Pa. 1, 383 A.2d 791 (1977); Allegheny County Port Authority v. Pa. P.U.C., 427 Pa. 562, 237 A.2d 602 (1967); Behrend v. Bell of Pa., 257 Pa. Superior Ct. 35, 390 A.2d 233 (1978); Pa. Department of Highways v. Pa. P.U.C., 198 Pa. Superior Ct. 87, 182 A.2d 267 (1962); and City of Erie v. Pa. Electric Co., 383 A.2d 575 (Pa. Cmwlth. 1978).


Pursuant to Section 501 of the Code, 66 Pa. C.S. §501, the Commission’s duty is “to enforce, execute and carry out, by its regulations, orders or otherwise” all the provisions of the Code.”  Section 701 of the Code, 66 Pa. C.S. §701, allows any person, having an interest in the subject matter, to file a formal complaint in writing with the Commission setting forth any act or thing done or omitted to be done by any public utility in violation, or claimed violation, of any law which the Commission has jurisdiction to administer.  See also, 52 Pa. Code §5.21(a). The Commission, however, has no jurisdiction to decide a private contractual dispute between a citizen and a public utility.  Adams v. Pa. P.U.C., 819 A.2d 631 (Pa. Cmwlth. 2003); Litman v. The Peoples Natural Gas Co., 303 Pa. Superior Ct. 345, 449 A.2d 720 (1982); Leveto v. National Fuel Gas Distribution Corporation, 243 Pa. Superior Ct. 510, 366 A.2d 270 (1976); and Reading & Southwestern Street Railway Company v. Pa. P.U.C., 168 Pa. Superior Ct. 61, 77 A.2d 102 (1950).  Conversely, the Commission may exercise jurisdiction over contracts where the primary issue concerns the reasonableness, adequacy and sufficiency of public utility service.  DiSanto v. Dauphin Consol. Water Supply, 291 Pa. Superior Ct. 400, 436 A.2d 197 (1981).


Here, Brande-Saad, inter alia, complains of various errors that the Respondent supposedly committed in the Complainant’s listing in its Yellow Pages advertising directory, as well as billing errors relating to that service.  As the Commission stated in Cardone v. Bell Telephone Company of Pa., 76 Pa. P.U.C. 371 (1992), “disputes related solely to paid-for advertising in classified directories are private in nature and are therefore not within the jurisdiction of the Commission.”  See also, Felix v. Pa. P.U.C.,  187 Pa. Superior Ct. 578, 146 A.2d 347 (1959); and Teledirections, Inc. v Bell Telephone Company of Pa., Docket No. C‑00913638 (Order entered November 12, 1992).  Therefore, the Complainant’s dispute concerning Yellow Pages directory advertising is a purely private contractual one, unrelated to the provision of public utility service.  Hence, the Commission lacks jurisdiction to hear it.


Furthermore, nothing in the Code confers jurisdiction upon the Commission to award monetary damages.  Accordingly, the Commission possesses no jurisdiction to consider the Complainant’s request for monetary damages. See, DeFrancesco v. Western Pennsylvania Water Company, 499 Pa. 374, 453 A.2d 595 (1982); Elkin v. Bell of Pa., 491 Pa. 123, 420 A.2d 371 (1980); and Feingold v. Bell of Pa., supra.
C.
Failure to Join an Indispensable Party


Next, the Respondent contends Verizon Information Services (“VIS”), a wholly separate and distinct entity from Verizon North, provides directory advertising service to the Complainant.
  VIS, however, is not a party to this case.  The Complainant has failed to join an indispensable party in violation of 52 Pa. Code §5.101(a)(3).  Accordingly, the Complainant’s failure to join VIS as an indispensable party to this action alone merits dismissal of its complaint.
D.
Unauthorized Practice of Law


Alternatively, the Complainant raises two issues unrelated to Yellow Pages advertising.  The Complainant asserts Verizon committed errors in its White Pages telephone directory listing and failed to timely notify callers about a change of its telephone number.  If true, such action could signify inadequate or unreasonable public utility service in violation of Section 1501 of the Code, 66 Pa. C.S. §1501.


Besides denying any wrongdoing, Verizon North correctly notes the Complainant, a corporation, is not represented by legal counsel as required by 52 Pa. Code §§1.21‑1.23.  It, therefore, argues that this customer is not properly represented in this proceeding and the complaint should be dismissed, because the filing of this complaint constitutes the unauthorized practice of law by a non-attorney.  Upon checking the web site for the Pennsylvania Corporation Bureau, one learns that the Complainant, Brande-Saad Group of Johnstown, Inc., is a Pennsylvania corporation, having filed its articles of incorporation on February 8, 1994.  Commission regulations require partnerships, corporations, trusts, associations, agencies, political subdivisions and government entities to be represented by attorneys in adversarial proceedings before the Commission.  Id.



A dichotomy has developed in recent Commission decisions dealing with this particular issue.  The Commission has declared on a number of occasions that “consistent with well established precedent, [corporations] must be represented by counsel.”  Pa. P.U.C. v. Myers Transportation Services, Inc., Docket No. A‑00114905 (Order entered April 10, 2003) (emphasis in original).  When a corporation files a complaint without legal counsel, the Commission has stated by way of dicta that:
The Respondent should object to any pleading that does not conform to this requirement as a matter of course.  A Motion to Dismiss should have been filed (and granted by the ALJ).  Such course of action would have conserved the resources of both the Commission and the utility.
Tick Tock Restaurant, Inc. (Tammy R. Hurst) v. The Peoples Natural Gas Company, d/b/a Dominion Peoples, Docket No. C‑20030921 (Order entered September 2, 2004) (emphasis added);
 and Pinto’s 5500 Inc. c/o Mary Ann Pinto v. PECO Energy Company, Docket No. C‑20032257 (Order entered October 26, 2004).



But, the Commission draws a distinction between adversarial and non-adversarial proceedings.  The Commission’s regulation provides that:
§1.21.  Appearance in Person
(a)
Individuals may represent themselves.

(b)
In adversarial proceedings, partnerships, corporations, trusts, associations, agencies, political subdivisions and government entities shall be represented only under §1.22 (relating to appearance by attorneys and legal intern).  For purposes of this section, any request for a general rate increase under section 1307(f) or 1308(d) of the act (relating to sliding scale of rates; adjustments; and voluntary changes in rates) shall be considered to be an adversarial proceeding.

(c)
In non-adversarial proceedings, a member of a partnership may represent the partnership, a bona fide officer of a corporation, trust or association may represent the corporation, trust or association, and an officer or employee of another agency, a political subdivision or governmental entity may represent the agency or political subdivision in presenting a submittal to the Commission subject to this chapter and Chapter 5 (relating to formal proceedings).
52 Pa. Code §1.21 (emphasis added).



The adversarial/non-adversarial dichotomy follows the direction of the Supreme Court of Pennsylvania on the practice of law.
  In Shortz v. Farrell, 327 Pa. 81, 193 A. 20 (1937), the Supreme Court outlined three broad categories of activities that constitute the practice of law: (1) the instruction and advising of clients regarding the law so they may pursue their affairs and be informed of their rights and obligations; (2) the preparation of documents for clients requiring familiarity with legal principles beyond the ken of ordinary laypersons; and (3) the appearance on behalf of clients before public tribunals, the application of rules of evidence, the examination and cross-examination of witnesses, and presentation of arguments in order to assist the deciding official in the proper interpretation and enforcement of the law.  Id.  The second prong of this analysis is the relevant category here, i.e., the preparation and filing of a complaint.


Most recently, the Commission held the preparation of a motor carrier application does not clearly constitute the practice of law, does not require an attorney for filing, and does not warrant summary dismissal if filed by a non-attorney. Application of Pittsburgh Information and Research Company t/d/b/a Onyshko Investigative Services, Docket No. A‑00120710 (Order entered November 2, 2004).  Relying on Kohlman v. Western Pennsylvania Hospital, 438 Pa. Superior Ct. 352, 652 A.2d 849 (1994),
 the Commission held that “[t]he filing of motor carrier applications before the Commission is clearly not ‘in court’ representation of the type addressed in Kohlman.” Onyshko, supra.  Since these applications are “relatively elementary and dictated by the forms and instructions prepared by the Commission,” the Commission does not believe “that filing these applications requires ‘the abstract understanding of legal principles and a refined skill for their concrete application.’” Id. (citing Dauphin County Bar Assoc. v. Mazzacaro, 465 Pa. 545, 351 A.2d 220 (1976)).  Relying on Shortz,
 the Commission stated, “as applied to the various application forms required by our regulatory regime, it is not clear that filing routine applications on preprinted or suggested forms with the Commission constitutes the practice of law,” since the “application forms are straightforward and do not require specialized knowledge of the law to be properly filled out.” Onyshko, supra.


In similar fashion, one may argue that the mere filing of a formal complaint does not automatically trigger an adversarial proceeding, because until the answer is filed, one does not know whether a formal complaint will be contested.  The Commission’s procedural rules must be liberally construed to secure the just, speedy and inexpensive determination of every action or proceeding, and procedural defects may be disregarded where substantive rights are not affected. 52 Pa. Code §1.2.  A respondent may satisfy a formal complaint under the procedures outlined in 52 Pa. Code §5.24 or via the mediation process before the case proceeds to a hearing.


Further, the mere preparation of a formal complaint with the Commission may be likened to the preparation of a motor carrier application.  It is routinely prepared on a preprinted or Commission-suggested form.  The Commission provides instructions for preparing a complaint.  In fact, a formal complaint form, on its face, is less complicated and shorter than a motor carrier application.  On the other hand, whatever similarities may exist between the preparation of a formal complaint and a motor carrier application ceases to be of import, when one properly identifies the preparer.  The critical distinguishing feature between Onyshko as opposed to Tick Tock, Pinto’s and the present case lies with the fact that the motor carrier application in Onyshko was prepared and filed by a corporate officer, the applicant’s president and/or secretary/treasurer.
Conversely, the individual filing the present complaint, Jacqueline D. Kulback, is not an attorney, nowhere states her relationship to Brande-Saad, and she is not listed among the Complainant’s corporate officers on the Corporation Bureau’s web site.  The Commission’s regulations only permit pleadings (i.e. complaints),
 submittals, or other documentary filings to be signed by “an officer if it is a corporation, trust, association or other organized group.” 52 Pa. Code § 1.35(b)(ii).  This requirement is consistent with 52 Pa. Code §1.21(c), which permits only a bona fide officer of a corporation to represent that corporation in a non-adversarial proceeding.  To reiterate, every corporation involved in an adversarial proceeding before this Commission must be represented by legal counsel.  52 Pa. Code §1.21(b).  Thus, the complaint sub judice is more akin to Tick Tock and Pinto’s, where the Commission specifically noted that the individuals who filed the complaints were not corporate officers and did not have legal relationships with the corporate complainants and therefore dismissed the complaints.  For the same reasons, the present complaint must be dismissed, because the corporate Complainant is not represented by legal counsel, the individual who filed this complaint is not a corporate officer and she has failed to establish what her legal relationship is with this corporation as required by 52 Pa. Code §§1.21‑1.23.  
E.
Standing
In addition, Jacqueline D. Kulback has failed to establish her standing to file this complaint.  To reiterate, Ms. Kulback may only represent herself in any litigation before the Commission.  52 Pa. Code §§1.21 & 1.22.  To the extent she claims to represent the corporate Complainant, she lacks standing to do so.  She has failed to demonstrate how she is a “party in interest” as the Code, 66 Pa. C.S. §701, and Commission regulations require.  52 Pa. Code §1.8.  The complaint asserts Verizon wrongdoing that allegedly affected the interests of Brande-Saad.  The Commission has traditionally required a party to show how his/her interest will be directly impacted before allowing intervention.  The term “standing” is not itself defined in either the Code or this Commission’s Rules of Administrative Practice and Procedure.


To have standing in civil practice, however, a party must have a substantial interest in the subject matter of the litigation, the interest must be direct, and the interest must be immediate and not a remote consequence.  Franklin Twp. v. Pa. Dept. of Environmental Resources, 499 Pa. 162, 452 A.2d 718 (1982).  The core concept of the question of “standing” is that a person, who is not adversely affected in any way by the matter he/she seeks to challenge, is not “aggrieved” thereby and has no standing to obtain a judicial resolution of his/her challenge.  Wm. Penn Parking Garage, Inc. v. City of Pittsburgh, 464 Pa. 168, 346 A.2d 269 (1975).  The requirement of a “substantial” interest means the litigant must have some discernible adverse interest other than the abstract interest of all citizens in having others comply with the law.  Id.  The requirement that the litigant’s interest be “direct” simply means the person claiming to be aggrieved must show causation of harm to his/her interest as a matter of which he/she complains.  Id.  The interest sought to be protected must be “immediate” and “not a remote consequence of the judgment.”  Id.  Without showing how she meets any of these criteria, Jacqueline D. Kulback has failed to show how she is a party in interest in the present litigation.
CONCLUSIONS OF LAW
1. The Commission has no jurisdiction to adjudicate a complaint concerning Yellow Pages directory advertising, which is a purely private contractual dispute unrelated to the provision of public utility service.  Cardone v. Bell Telephone Company of Pa., 76 Pa. P.U.C. 371 (1992).
2. The Commission possesses no jurisdiction to award monetary damages.  DeFrancesco v. Western Pennsylvania Water Company, 499 Pa. 374, 453 A.2d 595 (1982); Elkin v. Bell of Pa., 491 Pa. 123, 420 A.2d 371 (1980); and Feingold v. Bell of Pa., 477 Pa. 1, 383 A.2d 791 (1977).
3. The Complainant has failed to join Verizon Information Services as an indispensable party to this action.  52 Pa. Code §5.101(a)(3).

4. The Complainant, a corporation, is not represented by legal counsel in this proceeding as required by 52 Pa. Code §§1.21‑1.23.
5. Jacqueline D. Kulback, the signatory of this complaint, has failed to show that she is an officer of the corporate Complainant or that she has any legal relationship with the corporate Complainant.  52 Pa. Code §§1.21‑1.23, 1.35(b)(ii).

6. Jacqueline D. Kulback, the signatory of this complaint, has failed to show how she is a party in interest in the present litigation.  66 Pa. C.S. §701 and 52 Pa. Code §1.8.
ORDER


THEREFORE,



IT IS ORDERED:

That the complaint of Brande-Saad Group of Johnstown, Inc. against Verizon North Inc. at Docket No. C‑20054470 is hereby dismissed.

Date:  August 30, 2005

















John H. Corbett, Jr.








Administrative Law Judge
� 	The complaint simply names “Verizon” as the Respondent, but the complaint was docketed against Verizon Pennsylvania Inc.  In its answer thereto, Verizon North Inc. notes it provides local telephone service to the Complainant (not Verizon Pennsylvania Inc.) and it asks that the caption be amended to reflect the correct jurisdictional entity.  See, Answer at fn. 1.  Since no objection has been received, this request is hereby granted and the caption is so amended.


� 	The Commission’s regulation states: “A reply to new matter shall be filed within 20 days of the date of service of the answer or other pleading raising new matter.  Failure to file a timely reply to new matter shall be deemed in default, and relevant facts stated in the new matter may be deemed admitted.”  52 Pa. Code §5.62(c).


� 	The Complainant’s failure to reply to the Respondent’s new matter renders this statement an admitted fact for the purpose of this motion.  52 Pa. Code §5.62(c).





� 	The unauthorized practice of law is not to be condoned. Pa. R.P.C. 5.5.


� 	In Tick Tock, a corporation filed a formal complaint under the name of Tammy R. Hurst appealing a decision of the Commission’s Bureau of Consumer Services.  A telephonic hearing was held, but no one representing the corporation appeared.  The presiding ALJ dismissed the complaint in an Initial Decision.





� 	In Pinto’s, a complaint was filed on behalf of a corporation by a non-attorney disputing a final bill.  A telephonic hearing was held and the complainant participated pro se.  The presiding ALJ likewise dismissed the complaint in an Initial Decision.


� 	The Supreme Court of Pennsylvania is vested with exclusive jurisdiction to regulate the practice of law in Pennsylvania. Commonwealth v. Carroll, 358 Pa. Superior Ct. 357, 517 A.2d 980 (1986), allocatur denied, 527 A.2d 535 (1987); and Pa. Const. Art. 5, §10(c).





� 	In Kohlman, the Superior Court of Pennsylvania concluded that a non-attorney’s motion to strike a non pros judgment, constituted the practice of law.  The Court observed that “the in court representation of another…amounts to the ‘practice of law’…”  However, the Court citing to Shortz said the preparation and filing of workmen’s compensation pleadings “does not constitute the practice of law because the forms are prepared by the Workmen’s Compensation Board, are elementary in character, and do not rise to the dignity of ‘pleadings’ as that term is understood in other judicial proceedings.”





� 	In Shortz, the Supreme Court found that while active representation at a workmen’s compensation hearing required counsel, the preparation and filing of pleadings did not require counsel.  The Court opined that such pleadings (on forms prepared by the Board) were uniformly simple and did not require legal skill in their preparation.  It was only when a hearing is begun before a referee that the representation of a party constitutes the practice of law.


� 	A formal complaint is a pleading. 52 Pa. Code § 5.1(a)(2). 
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