BEFORE THE

PENNSYLVANIA PUBLIC UTILITY COMMISSION

Daniel Lloyd





:





:

v.





:     

C-20054619
:

Duquesne Light Company



:     
INITIAL dECISION 
Before

Fred R. Nene        

Administrative Law Judge

history of the proceedings

In a formal complaint filed on April 21, 2005, Daniel Lloyd (“Complainant”) invoked the Commission’s jurisdiction concerning an alleged billing mistake made by Duquesne Light Company (“Respondent”) in connection with a commercial electric utility service account.

The Respondent filed an answer on July 11, 2005, denying any conduct on its part which could be deemed a violation of its duty under the Public Utility Code.

The Commission scheduled a hearing on the matter to be held in Pittsburgh at 10:00 a.m. on August 30, 2005.  The Complainant failed to appear for the hearing.

The Respondent, represented by counsel, was present at the scheduled time with witnesses prepared to testify about the matter.  The undersigned presiding officer waited until 10:15 a.m. to open the proceeding in the event that the Complainant was delayed in reaching the appointed hearing location.  Counsel for the Respondent then made a motion to dismiss the complaint for failure to prosecute.  I granted that motion orally, and this decision confirms that ruling.  The record of this case, which consists of a short transcript, yet unprepared, closed immediately following the hearing.
findings of fact
1. The Commission’s Hearing Notice was sent to the parties on July 28, 2005 stating the time, date and location of the hearing in this matter.

2. A Prehearing Order dated August 1, 2005, reminding the parties of the time, date and location of the hearing was sent to the parties at the addresses listed by the parties in their pleadings.  The Prehearing Order included information about requesting a change of the scheduled hearing.

3. Both notices were sent by first class mail and neither was returned by the U.S. Postal Service as undeliverable.

4. The Complainant failed to appear at the scheduled hearing.

discussion
The Public Utility Code, 66 Pa. C.S.A. §332(a), places the burden of proof upon a proponent seeking an order of affirmative relief from the Commission.  As the party seeking to have Duquesne Light Company’s billing modified in this instance, it is Mr. Lloyd who bears the burden of proving he is entitled to the relief he desires.  Mr. Lloyd, by failing to appear for the scheduled hearing, has failed to meet that burden.

The Commission is required to provide due process to the parties bringing disputes before it.  Schneider v. Pa. P.U.C. 479 A.2d 10 (Pa. Cmwlth. 1984).  This due process requirement is satisfied when the parties are accorded notice and the opportunity to appear and be heard.  Id. 479 A.2d 10.  Mr. Lloyd received such notice.

He was twice informed of the scheduled hearing by first class mail which was not returned as undeliverable.  The law therefore presumes that Mr. Lloyd received the notice which was sent in the ordinary course of business.  It is presumed he knew of the scheduled hearing. Berkowitz v. Mayflower Securities, Inc. 455 Pa. 531, 317, A.2d 584 (1974); Samaras v. Hartwick, 698 A.2d 71 (Pa. Super. Ct. 1997).
By failing to appear and present evidence in support of his complaint, Mr. Lloyd failed to meet his burden, and his complaint must be dismissed with prejudice.  Jefferson v. UGI Utilities, Inc., Docket No. Z-00269892 (Order entered December 26, 1995).
conclusions of law
1. The Commission has jurisdiction over the subject matter and the parties to this proceeding.

2. Notice mailed to a party’s last known address and not returned by the post office is presumed to have been received.  Samaras v. Hartwick, 698 A.2d 71 (Pa. Superior Ct. 1997). 
3. By failing to appear and prosecute his complaint the Complainant has failed to meet his burden of proof. 
order

THEREFORE,

IT IS ORDERED:

1. That the motion of Duquesne Light Company to dismiss the complaint of Daniel Lloyd at Docket No. C-20054619 is granted.

2. That the complaint of Daniel Lloyd v. Duquesne Light Company at Docket No. C-20054619 is dismissed with prejudice for failure to prosecute.
Date:  August 30, 2005



___________________________








Fred R. Nene








Administrative Law Judge
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