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OPINION AND ORDER
BY THE COMMISSION:



Before the Commission for consideration are the Exceptions of the Borough of Duncannon (Borough), filed on August 22, 2005, to the Initial Decision of Administrative Law Judge (ALJ) Wayne L. Weismandel which was issued on August 1, 2005.  The Penn Township Municipal Authority (Authority) filed Reply Exceptions on September 1, 2005.
History of the Proceeding


On May 5, 2004, the Authority filed a Formal Complaint (Complaint) against the Borough alleging that: 1) the Borough was attempting to collect an inappropriate customer charge; 2) the Borough was violating Section D of its Tariff—Water Pa. P.U.C. No. 3 and the Commission’s Regulations at 52 Pa. Code § 65.7(b) by refusing to install a meter at its own expense; and 3) the Borough was violating its obligation to serve in accordance with Section 1501 of the Public Utility Code (Code), 66 Pa. C.S. § 1501, by refusing to allow the Authority to supply water to new customers in the residential development known as Petersburg Commons and threatening termination of existing water supply service to the Authority.  By Order dated April 30, 2004, the Court of Common Pleas of Perry County, Pennsylvania, in Civil Action – Equity, No. 2004-409, enjoined the Borough from “terminating or interrupting public water service to [the Authority] and its residential water customers in Petersburg Commons, until further notice of th[e] Court.”
  (I.D. at 1).


On May 25, 2004, the Borough filed its Answer to the Complaint wherein it denied the material allegations contained in the Complaint and also presented New Matter.  In the New Matter, the Borough noted that on September 17, 1997, it agreed in principle with the Authority to the terms of an interconnection agreement for distribution to Petersburg Commons.  The Borough claimed that it repeatedly requested that the Authority execute an interconnection agreement for the supply of water for distribution by the Authority to the individual connections in Petersburg Commons or risk cessation of service.



On June 14, 2004, the Authority replied to the New Matter.  The Authority rejoined that the Borough did not repeatedly request that the interconnection agreement be executed.  The Authority contended that only sporadic requests were made by the Borough.  


After two mediation sessions were conducted, the Parties were unable to reach an agreement.  As such, an evidentiary hearing was held before ALJ Weismandel on April 20, 2005.  Both Parties participated and were represented by counsel.


As previously stated, ALJ Weismandel’s Initial Decision was issued on August 1, 2005.  The Borough filed Exceptions on August 22, 2005.  The Authority filed Reply Exceptions on September 1, 2005.  A more detailed History of the Proceeding, which is incorporated herein by reference, appears on pages 1-5 of the Initial Decision.
Discussion


As the proponent of a rule or order, the Complainant in this proceeding bears the burden of proof pursuant to Section 332(a) of the Code, 66 Pa. C.S. § 332(a), which provides that the party seeking a rule or order from the Commission has the burden of proof in that proceeding.  It is axiomatic that “[a] litigant’s burden of proof before administrative tribunals as well as before most civil proceedings is satisfied by establishing a preponderance of evidence which is substantial and legally credible.”  Samuel J. Lansberry, Inc. v. Pennsylvania Public Utility Commission, 578 A.2d 600, 602 (Pa. Cmwlth. 1990).  


As a preliminary matter, we note that any issue that we do not specifically address has been duly considered and will be denied without further discussion.  It is well settled that we are not required to consider, expressly or at length, each contention or argument raised by the parties.  Consolidated Rail Corporation v. Pennsylvania Public Utility Commission, 625 A.2d 741 (Pa. Cmwlth. 1993); see also, generally, University of Pennsylvania v. Pennsylvania Public Utility Commission, 485 A.2d 1217 (Pa. Cmwlth. 1984).  


The ALJ made forty-seven Findings of Fact and reached twenty-nine Conclusions of Law.  The Findings of Fact and Conclusions of Law are incorporated herein by reference and are adopted without comment unless they are either expressly or by necessary implication rejected or modified by this Opinion and Order.



In its Exceptions, the Borough argues that the ALJ erred in assigning it with the responsibility to construct the meter pit or vault to house the meter and related service lines and connections.  The Borough contends that pursuant to the Commission’s Regulations at 52 Pa. Code § 65.7(b), the customer has the responsibility to protect the meter from damage from frost or other cause and is also responsible for repairs of the meter made necessary by negligence or an intentional act of the customer.



The Borough adds that its Commission-approved tariff requires the customer to protect all valves, meters and appliances furnished by the Borough.  According to the Borough, its Tariff provides that the meter be set after the customer’s plumbing has been arranged to receive the meter at a convenient point approved by the Borough and that protection for the meter shall be provided by the customer.  The Borough requests that the Commission direct the Authority, at its sole cost and expense, to construct the pit or vault to house the meter and to make available the service lines and connections necessary to permit the Borough to install the meter.  (Exc. at 2-3).


The Authority rejoins that the Borough has not properly interpreted 52 Pa. Code § 65.7(b).  (R.Exc. at 5).  The Authority cited to Catherine Roberts v. Nittany Water Company, Docket No. C-00956754 (Order entered March 1, 1996) (Roberts), in support of its argument that the Commission would not permit a utility to levy a meter pit installation charge for the installation of a meter pit unless the charge was specifically delineated in the Company’s tariff.  The Authority submits that there is no charge delineated in the Borough’s Tariff for meter pit installations.  


The Commission’s Regulations which pertain to a utility’s responsibility to provide metered service and the installation of meters are set forth below:
(a)  Utility to provide metered service. After August 15, 1981, a public utility which is issued a certificate of public convenience permitting it to begin to render water service and a currently existing public utility which begins to render water service to an additional, noncontiguous, service area shall be required to furnish metered service. 

 (b)  Utility to provide meters. Unless otherwise authorized by the Commission, a public utility furnishing metered service shall provide; install at its own expense; and continue to own, maintain and operate all meters. The customer, however, shall properly protect the meter from damage by frost or other cause and shall be held responsible for repairs or replacement of the meter made necessary by the negligence or intentional act of the customer. Each utility seeking to impose respon​sibility for damage to the meter caused by negligence of a customer or intentional act shall first provide each customer with notice explaining the proper maintenance which should be given to meters. The notice shall be included in the ‘‘Rules and Regulations’’ of the utility. 

Pursuant to our Regulations cited above, it is clear that the Borough is required to install a meter at its expense.  We shall, therefore, adopt the ALJ’s recommendation that the Borough be directed to install a 6-inch compound or specialty fire service meter at its sole cost and expense within one year of the date of entry of this Opinion and Order.


Upon consideration of the facts of record and arguments of the Parties, we shall reject the Authority’s position that the Borough should bear the cost and expense of installing a meter pit or vault.  In Roberts, the utility informed its customers that it was installing meters and that in instances where meter pits are necessary, the customer is responsible for the cost of excavation and the pit itself in which the meter would be installed.


In Roberts, the Commission held that the issue turned on the application of the utility’s tariff.  In Roberts, the Commission noted that pursuant to Section 102 of the Code, 66 Pa. C.S. § 102, a tariff contains contracts involving any rate or rates.  Section D 3 of the Borough’s Tariff—Water PA. P.U.C. No. 12 reads as follows:
Location of Meters:   The meter will be set after the customer has had the plumbing arranged to receive the meter at a convenient point approved by the Company so as to measure all water being supplied to the customer’s premise.  Protection for the meter shall be provided by the customer.  In cases where it is not practical to place the meter indoors, or if the customer so desires and the Company approves, an outside setting will be installed at the customer’s expense at a position selected by the Company.  The Company shall establish standards for outside meter settings.  Relocation of meters for the customer’s convenience shall be at the customer’s expense. (Emphasis added).
As is clearly shown above, the Borough’s Tariff requires that protection such as a meter pit is at the expense of the customer.  Accordingly, we shall grant the Borough’s Exception and direct the Authority to construct the pit or vault to house the meter and to make available the service lines and connections necessary for the Borough to install the meter.


In this proceeding, the Authority also alleged that the Borough is violating its obligation to serve in accordance with the provisions of Section 1501 of the Code, 66 Pa. C.S. § 1501.  Specifically, the Authority alleged that the Borough’s attempts to prevent the Authority from providing water service to residential units in excess of the existing thirty-one units in Petersburg Commons violate the Code.


In his Initial Decision, the ALJ found that in 1994, the Borough committed itself to supply water service to the Petersburg Commons development.  The ALJ determined that the Borough’s commitment extended to seventy-one residential units and was not of a temporary nature.  The ALJ concluded that since the Borough has no water supply constraints precluding the connection of additional units, up to and including the full build-out approved by Penn Township, the Borough’s refusal to supply water by sale for resale to the Authority would be unreasonable service.  The ALJ also found that the Borough’s threat to cease supplying water to current customers of the Authority at Petersburg Commons is also a failure to provide adequate service.  (I.D. at 16-17).


In its Exceptions, the Borough denies that it made this commitment in 1994.  According to the Borough, it issued a letter addressed, “TO WHOM IT MAY CONCERN” wherein it described its present capacity to serve the Petersburg Commons Development.  (Borough Exc. at 5).  The Borough submits that the Borough Council of Duncannon agreed to supply water to the Petersburg Commons Development as an accommodation to the builder and in anticipation of the Authority’s good faith and timely execution of an inter-municipal supply agreement for the continued supply of water to the Petersburg Commons Develop​ment.  The Borough states that the Borough Council of Duncannon determined that the supply of water would be on an individual unit-by-unit basis, and this action does not rise to a level that has the Borough as a supplier of water for the whole Petersburg Commons Development.  (Exc. at 5-6).  Thus, the Borough seeks a finding from the Commission that it is not obligated to the Authority for future connections in the Petersburg Commons Development until such time as the Authority enters into an interconnection agreement with the Borough.


The Authority rejoins that the Borough’s characterization of its letter as a “present capacity to serve” letter is inaccurate.  According to the Authority, the letter shows that the Borough and its engineers undertook an analysis and comparison of water supply and requirements for the units at the Petersburg Common Development and concluded that its system could accommodate the units.  The Authority challenges the Borough’s contention that the Duncannon Borough Council minutes reflect that its service to the Authority was conditioned upon the execution of an inter-municipal agreement.  (R.Exc. at 9).


The Authority cites Berkely v. Borough of Berlin, 96 Pa. PUC 351 (2001), (Berkely) for the proposition that service to present applicants cannot be denied in order to reserve capacity for future use.  The Authority characterizes Berkely as stating that a municipality providing extraterritorial service has the same duty as any other utility to allow service connections absent a legitimate public interest concern to the contrary.  (R.Exc. at 9-10).


We find the previous Commission action in Berkely to be controlling.  Specifically, in Berkeley, the Commission held that when a municipal utility has determined to offer service beyond its corporate limits, it stands in the shoes of a utility and is subject to all of a utility’s obligations.  Absent a legitimate public concern to the contrary, the Borough is obligated to serve the Complainant.  Berkeley at 357.  The Borough has not demonstrated on this record that any such legitimate public concern existed.  Accordingly, the Borough’s Exception on this issue is denied.


As an alternative to a Commission finding that the Borough is not obligated to the Authority for future connections in the Petersburg Commons Development, the Borough seeks a finding from the Commission that the Borough has no obligation for distribution beyond the seventy-one residential units in the Petersburg Commons Development.  The Borough contends that such a conclusion would recognize that the Authority’s status as a municipal authority authorized to provide water service carries with it the fundamental obligation to secure appropriate water supplies to fulfill its service commitments and not to burden the customers of a PUC-regulated utility with the expense of being the “supplier of last resort.”  (Exc. at 8).


The Authority rejoins that the record does not support the Borough’s concern about the extension of service beyond the Petersburg Commons Development.  The Authority labels the Borough’s Alternative as a request for a speculative declaratory order defining its service obligations under the Code.  (R.Exc. at 14).


Upon consideration of the positions of the Parties and the record evidence, we shall grant the Borough’s Exception for an alternative finding.  As such, we find that the Borough has no obligation to serve any customers beyond the seventy-one customers in the Petersburg Development.  The Authority has not requested that the Borough provide service to any part of its service territory other than the Petersburg Commons Development (Finding of Fact No. 6, I.D. at 5).


We shall also direct that an interconnection agreement between the Borough and the Authority for service to the Petersburg Common Development be executed within thirty days of the date of entry of this Opinion and Order.  Furthermore, we shall direct that a copy of this agreement be sent to the Commission’s Bureau of Fixed Utility Services.


Finally, the Authority alleged that the Borough was collecting an inappropriate Customer Charge.  The ALJ observed that the Borough’s Commission-approved tariff, in Part I “Schedule of Rates and Charges,” provides for a Customer Charge.  The ALJ found that where a 6-inch meter is determined to be the appropriate size for the facility, as is the case here, the required customer charge would be $93.74 per month or $281.23 per quarter.  The ALJ found that collection of the Customer Charge by the Borough is clearly dependent upon there being a meter in place to meter water delivered to the Borough’s customer.  The ALJ found that there is no meter installed that measures the Borough’s delivery of water to its customer, the Authority.  (I.D. at 14).


The ALJ found that, “[b]eginning in early 2004, respondent began including a 5/8 inch meter-based Customer Charge of $10.00 per month for 31 units at Petersburg Commons, a total monthly customer charge of $310.00, in its billings to complainant, effectively doubling respondent’s bill to complainant.”  (Finding of Fact 35, I.D. at 10).   The ALJ determined that the individual meters used by the Authority to meter water delivery to the Petersburg Commons cannot be used by the Borough as a basis for imposing its Customer Charge on the Authority.  The ALJ reasoned that the thirty-one residential customers at Petersburg Commons are the customers of the Authority, not the Borough.  (I.D. at 14-15).  The ALJ found that in the absence of a meter measuring water delivery to the Authority, the Borough is in violation of the terms of its Commission-approved tariff in attempting to collect a Customer Charge from the Authority.  The ALJ concluded that any Customer Charge that the Borough has collected from the Authority, whether held in escrow or not, must be refunded as improperly received.  (I.D. at 15).



The Borough did not except to the ALJ’s recommendation.  We find the ALJ’s determination on this matter is consistent with the provisions contained in the Borough’s existing tariff regarding Customer Charges.  As such, we shall adopt the ALJ’s recommendation with regard to this matter.
Conclusion


Based on the foregoing discussion, we shall: 1) grant the Borough’s Exceptions, in part, and deny them, in part, consistent with this Opinion and Order; and 2) modify the Initial Decision accordingly; THEREFORE,



IT IS ORDERED: 


1.
That the Exceptions of the Borough of Duncannon are granted, in part, and denied, in part, to the extent consistent with the discussion in this Opinion and Order.


2.
That the Initial Decision of Administrative Law Judge Wayne L. Weismandel is modified by this Opinion and Order


3.
That within thirty (30) days after the entry date of this Opinion and Order, the Borough of Duncannon and the Penn Township Municipal Authority shall execute an interconnection agreement for service to the Petersburg Commons Development and a true and correct signed copy of the interconnection agreement shall be filed with the Commission’s Bureau of Fixed Utility Services.


4.
That the Borough of Duncannon is not obligated to serve any customers in the service area of the Penn Township Municipal Authority beyond those seventy-one (71) customers in the existing Petersburg Commons Development.



5.
That the Borough of Duncannon shall cease and desist from attempting to collect a Customer Charge from Penn Township Municipal Authority of Perry County, Pennsylvania until such time as a meter has been installed at the interconnection between the Borough of Duncannon water system and the Penn Township Municipal Authority of Perry County, Pennsylvania water system, and said meter has been tested for accuracy and placed in operation.



6.
That to the extent that the Borough of Duncannon has collected a Customer Charge from Penn Township Municipal Authority of Perry County, Pennsylvania, whether such funds are currently being held in escrow or otherwise, the Borough of Duncannon shall, within thirty (30) days after the date of entry of this Opinion and Order, refund all collected Customer Charge funds to Penn Township Municipal Authority of Perry County, Pennsylvania.



7.
That within one (1) year after entry date of this Opinion and Order, the Borough of Duncannon shall install, test for accuracy, and place into operation, at its sole cost and expense, a 6-inch compound or specialty fire service meter at the interconnection of Penn Township Municipal Authority of Perry County, Pennsylvania’s and Borough of Duncannon’s respective water systems.



8.
That until such time as the 6-inch compound or specialty fire service meter required by Order Paragraph 7, above, is installed, tested for accuracy, and placed in operation, the Borough of Duncannon shall continue its past practice of reading the individual meters belonging to Penn Township Municipal Authority of Perry County, Pennsylvania in Petersburg Commons, and shall render a bill for water supplied to Penn Township Municipal Authority of Perry County, Pennsylvania by calculating such bill on the cumulative total of the individual meter readings at current tariff rates, running the cumulative total through the rate blocks only one time.



9.
That upon the installation, testing for accuracy, and placing into operation of the 6-inch compound or specialty fire service meter required by Order Paragraph 7 above, Borough of Duncannon shall begin billing Penn Township Municipal Authority of Perry County, Pennsylvania based upon the amount of water provided as measured by that meter, at then-current tariff rates, to include the appropriate Customer Charge, and shall cease performing meter readings of the individual meters belonging to Penn Township Municipal Authority of Perry County, Pennsylvania in Petersburg Commons.



10.
That a copy of this Opinion and Order be served on the Honorable C. Joseph Rehkamp, Judge of the Court of Common Pleas of Perry County, Pennsylvania.



11.
That this Complaint proceeding be marked closed.








BY THE COMMISSION,








James J. McNulty








Secretary

(SEAL)

ORDER ADOPTED:  January 12, 2006
ORDER ENTERED:  January 17, 2006
	�	By Order dated April 30, 2004, the Court of Common Pleas of Perry County, Pennsylvania, in Civil Action – Equity, No. 2004-409, enjoined respondent from “terminating or interrupting public water service to [the Authority] and its residential water customers in Petersburg Commons, until further notice of th[e] Court.”  The Order also required that the disputed sum of $861.01 and customer charges accruing thereafter be deposited with counsel for respondent “to be held pending resolution of the customer charge rate dispute with the Public Utility Commission.”  (I.D. at 1).
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