BEFORE THE

PENNSYLVANIA PUBLIC UTILITY COMMISSION
Terence Bradley, BL-3269



:








:


v.





:

C-20032032








:

T-Netix, Inc.
and 




:

T-Netix Telecommunications Services, Inc.

:

INITIAL DECISION
Before

Louis G. Cocheres

Administrative Law Judge

HISTORY OF THE PROCEEDING


On November 21, 2003, Mr. Bradley (Complainant) filed his Complaint against T-Netix, Inc., and T-Netix Telecommunications Services, Inc. (collectively, T-Netix).  His Complaint alleged that:  1) after his calls were connected, the parties could not hear each other, 2) because the called party could not hear Mr. Bradley and would hang up, Mr. Bradley would still be charged for the call, 3) he would call his family and receive a recorded message that the customer did not receive collect calls, 4) the collect call block would disappear over the span of a weekend with no way to understand why, 5) while using his phone debit account, the call connection procedure took a long time, 6) he submitted telephone discrepancy forms and had not received  replies and 7) his calls to his parents were disconnected for no reason.  As a remedy, he wanted his money back and money returned to his parents who were overcharged.


The Formal Complaint Notice To Respondent To Answer Or Satisfy the Bradley Complaint was served on T-Netix on November 26, 2003, by the Commission’s Secretary.



By Prehearing Order, dated February 24, 2005, the parties were advised on how to prepare for the Hearing to be held on March 25, 2005.



On April 21, 2005, Ms. Miller, Esq., moved Pro Hac Vice for the admission of the attorneys who would be representing T-Netix.  By Order, dated April 29, 2005, the motion was granted.



On June 13, 2005, T-Netix filed an Answer to the Complaint.



The Hearing was held before me on June 20, 2005, as scheduled in video conference format.  Mr. Bradley appeared pro se and testified on his own behalf.  T-Netix appeared and was represented by counsel who did not present a witness.  At the end of the Hearing, counsel for T-Netix moved for a directed verdict.  Tr. 27.  The record consists of the pleadings and a 36 page transcript.  No one introduced any exhibits into the record.  The record was closed on June 20, 2005.  No party filed a brief.
FINDINGS OF FACT
 

1.
At the time of the Hearing, Mr. Bradley was incarcerated in State Correctional Institute (SCI) Fayette, 50 Overlook Drive, Labelle, PA 15450-1050.  Tr. 7.


2.
On November 5, 12, 17 and 22, 2003, Mr. Bradley tried to place collect calls to his parents in Pittsburgh from SCI Somerset.  After the calls were connected, Mr. Bradley could hear his parents saying “hello,” but they could not hear his response.  He hung up, waited a minute and called back.  His parents still could not hear him.  His parents were billed for each call.  Tr. 7-11.



3.
The telephone number for his parents’ home was on his approved call list.  During the some of the calls, listed above, Mr. Bradley received a recorded message that the number dialed was not on his approved call list.  Tr. 8-11.



4.
There were times when Mr. Bradley dialed a collect call number on his approved call list and the call would not go through.  In those instances he would try to call the same number using his Commissary charge card, and the call would work.  Tr. 11.



5.
 When Mr. Bradley used his Commissary charge card to call his parents in Pittsburgh from SCI Somerset, it cost approximately $2.75 for the first minute.  A fifteen minute call cost approximately $5.20.  Tr. 12.


6.
Mr. Bradley first started using a Commissary charge card in November 2003.  Tr. 12.



7.
Using his Commissary charge card, Mr. Bradley was able to call from SCI Somerset to the homes of his parents, sister and niece in Pittsburgh.  Tr. 12-13.



8.
When using the charge card, Mr. Bradley continued to encounter problems with call recipients who were unable to hear him after the call was connected.  In addition, the calls would cut off without warning.  Tr. 13.


9.
To the best of his knowledge, the family members he called had plain old telephones.  The telephones were hard-wired (and were not cordless or cell phones), and the family did not subscribe to custom calling features, e.g. three way calling, call waiting, etc.  Tr. 13-14.  There were no loud noises in the background of those calls, either.  Tr. 14-15.


10.
When a phone call disconnected without warning, Mr. Bradley would place the call again and incur a new first minute connection fee ($2.75).  Mr. Bradley’s calls were disconnected about 11 times.  Tr. 14-15.



11.
During one episode, Mr. Bradley was trying to contact his family about a death in the family, initially the call was blocked.  Then, after the call went through, the call recipients were not able to hear Mr. Bradley’s voice, and he was charged for the call.  Tr. 17.



12.
On November 5, 2003, Mr. Bradley submitted a Telephone Discrepancy Form because a collect call to his parents was disconnected for no reason.  He did not accept the idea that the disconnection could be attributed to:  Call Waiting, Three Way Calling, dialing an “800” number, touching the buttons or an answering machine.  Tr. 18-20.


13.
On November 17, 2003, Mr. Bradley submitted a Telephone Discrepancy Form because he was having difficulty making collect calls to his niece.  One call was blocked with a message that said the number did not accept collect calls.  At his suggestion she contacted her telephone company.  He was able to use Commissary charge card to contact her.  He tried to call her again and got a message that the number was not authorized (i.e. allegedly not on his pre‑approved call list).  Later that night he called her number collect, and the call went through.  Tr. 20.


14.
On November 17, 2003, Mr. Bradley tried to contact his family because of a death in the family.  Initially, he was unable to call because none of the numbers were allegedly authorized during that particularly week.  When he was able to connect the call, he was able to hear the call recipients but they were not able to hear him.  However, he was still charged for the call.  Tr. 21. 



15.
Amy Sue Miller, a T-Netix employee, responded to the Telephone Discrepancy Forms, dated November 5 and 17, 2003, as the telephone coordinator.  Tr. 21, 23‑25.


16.
T-Netix stopped providing inmate telephone service throughout Pennsylvania on August 19, 2003.  Tr. 25-26.



17.
Verizon Select Services, Inc., began providing inmate telephone service throughout Pennsylvania on August 20, 2003.  Tr. 26.

DISCUSSION


This case is one of a series of cases brought by the inmates incarcerated at the State Correctional Institutions throughout Pennsylvania against the collect call and prepaid rates and business practices of T-Netix, Inc., and T-Netix Telecommunications Services, Inc. A couple of the cases will contain almost identical issues to those discussed below.  Any differences in the outcomes will be dependent on the differences in the evidentiary record created by the parties.  



As the proponent of a rule or order, Mr. Bradley had the burden of proof in this matter pursuant to 66 Pa. C.S. §332(a).



To establish a sufficient case and satisfy the burden of proof, a complainant must show that the respondent public utility is responsible or accountable for the problem described in the complaint.  Patterson v. Bell Telephone Company of Pennsylvania, 72 Pa. PUC 196 (1990); Feinstein v. Philadelphia Suburban Water Company, 50 Pa. PUC 300 (1976).  Such a showing must be made by a preponderance of the evidence.  Samuel J. Lansberry, Inc. v. Pa. Public Utility Comm’n, 134 Pa. Commw. 218, 221-222, 578 A.2d 600, 602 (1990); alloc. den. 602 A.2d 863 (1992).  That is, a complainant must present evidence more convincing, by even the smallest amount, than that presented by the other party.  Se-Ling Hosiery v. Marqulies, 364 Pa. 45, 70 A.2d 854 (1950).  Additionally, any finding of fact necessary to support the Commission’s adjudication must be based upon substantial evidence.  Mill v. Commw., PA Public Utility Comm’n, 67 Pa. Commw. 597, 447 A.2d 1100 (1982); Edan Transportation Corp. v. PA Public Utility Comm’n, 154 Pa. Commw. 21, 623 A.2d 6 (1993).   2 Pa. C.S. §704.  More information is required than a mere trace of evidence or a suspicion of the existence of a fact sought to be established.  Norfolk and Western Ry. v. Pa. Public Utility Comm’n, 489 Pa. 109, 413 A.2d 1037 (1980); Erie Resistor Corp. v. Unemployment Compensation Bd. of Review, 194 Pa. Super. 278, 166 A.2d 96 (1960); Murphy v. Commonwealth, Dep’t. of Public Welfare, White Haven Center, 85 Pa. Commw. 23, 480 A.2d 382 (1984).


As the Complainant, Mr. Bradley was responsible for producing evidence that demonstrated the Company was violating the Public Utility Code, a Commission regulation or a Commission order.  66 Pa. C.S. §332(a).  Having reviewed the pleadings, testimony, Commission regulations (52 Pa. Code §§1.1 et seq.) and the Public Utility Code (66 Pa. C.S. §§101 et seq.), I find that he did not carry his burden.  In fact, the record demonstrated that, if there was a violation of Commission orders, regulations or the statute, T-Netix was not the responsible party.  Any argument or allegation not examined below shall be deemed denied.


There are two crucial facts which exonerate the Company in this case.  First, T‑Netix stopped rendering telephone services to inmates in Pennsylvania on August 19, 2003.  Second, all of Mr. Bradley’s claims about billing problems and poor service started in November 2003.  Given that Mr. Bradley’s problems did not start until after T-Netix stopped rendering service, the Complaint must be dismissed.


Two other procedural issues must be mentioned briefly.  As noted in the procedural history of this case, the Complaint was filed with the Commission’s Secretary and properly served on the Company in 2003.  T-Netix did not file its Answer until 2005.  The Company provided no explanation for filing its Answer so long beyond the 20 day time limit.  52 Pa. Code §5.61(a).  Mr. Bradley did not object.  While T-Netix was technically in default by virtue of its tardiness, I find that the issue is immaterial because T-Netix did not render the service in question.  52 Pa. Code §5.61(c).



The second issue concerned notice of the hearing held on June 20, 2005.  When the video conference style hearing was held, no one from the Company joined the conference.  After a short period of time, Ms. Edmonds, counsel for T-Netix, was contacted.  She explained that she had not received notice of the hearing.  To her credit, she directed her law firm staff to connect to the video conference as soon as possible.  She noted her objection on the record and used her cross-examination of Mr. Bradley to highlight the fact that his problems began in November 2003.  While I am concerned that all parties should receive an appropriate notice of their hearings, my ruling in favor of the Company makes the issue moot in this case.  Even assuming that T-Netix failed to receive notice of the hearing, it was not prejudiced by the outcome.
CONCLUSIONS OF LAW


1.
As the Complainant in this case, Mr. Bradley had the burden of proving that T‑Netix violated the Public Utility Code, a Commission regulation or a Commission order.  Public Utility Code, 66 Pa. C.S. §§332(a), 701.  



2.
Mr. Bradley failed to carry his burden of proof



3.
The docket entries showed that the Bradley Complaint was served on the Company on November 23, 2003, and that the Answer was filed on June 16, 2005.  Given that the T‑Netix had 20 days to file an Answer, it failed to file in a timely fashion.  52 Pa. Code §5.61(a).



4.
The fact that the Answer was very late without explanation was immaterial to the disposition of this case.  52 Pa. Code §5.61(a).


5.
By virtue of the Company’s the failure to file a timely Answer, it was deemed in default.  52 Pa. Code §5.61(c).


6.
T-Netix did not violate a Commission order, regulation or the Public Utility Code because it did not provide the service at issue in the Complaint.



7.
Even assuming that T-Netix failed to receive notice of the hearing, it was not prejudiced by the outcome.
ORDER


THEREFORE,



IT IS ORDERED:



That the Complaint of Terence Bradley, BL-3269, versus T-Netix, Inc., and T‑Netix Telecommunications Services, Inc. at Docket No. C-20032032 is hereby dismissed and the record closed.

Dated:
September 2, 2005
















Louis G. Cocheres








Administrative Law Judge
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